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UHITED STATES OF AITRICA o
ATORIC CitERGY COMMISSION . 6/ 24/74

BEFORE_THE COMHISSIOH

In the Matter of

COHSOLIDATED EDISOH COIPANY OF ) Docket lio. 50-286
 MER YORI, THC. : _

“(Indian Point Huclear Generating Stadon,
Unit No. 2) a o

) B - SUPPLEIEIT TO REGULATORY'STAFF BRIEF,
: DATED APRIL 25, 1974, Oil THE TREATIEHT OF
CUHCOHTESTED ISSUES TH OPERATIHG LICENSE PROCEEDIHGS

Introducticn

(n Anvil 25 1974, the recuiatory siaff fijed 1is hrizt on three gias-

tions, ré]ating to the role of Atowmic Safety and Licehsing Roards ana Atomic
Safety: and Licensing Appeal Boards Qith respect to treatment 5f uncontcstéd

matters in operating license procéedings, posed by thé~Commission i

its 1etter_datéd April 12, 1974 {o the parties. On June 10, 1974,

“the United States Céurt of Appeh]s.for the District of Co?umbia Cir-
cuit fendcred a deéision in Union of Concerned Scientists v.'ﬂtoﬁié

1/

Enerqy Commissicn, et.al. This case resulted from an appeal by

Union of Concerned Scientists (UCS) from the decision cf an Atcmic

~Safety and Licensing Board (ASLD) authorizing issuance of an operating

-~

Civil Action fto. 73-1099 (D.C. Cir., June 10, 1974), Slip. Cp.
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license in the Pilgrim proceceding and fron tne decision of the Atomic
Safety and‘Licenﬁihg Appeé] Board sustaining the decision of the ASLD é/
, The Court's dec1°1on d;alo, in part, with the assert1on hy the UCS that
“the ASLD must, despite the absence of controversy, review de novo and
llndeﬂnunntly evaluate thﬂ ev1uvnce to- determine whether the issuance
of an operating license 1is con$1stent with'the Heu]th and saFoLy of

. 4/
the_public.'"

In'hoidiné.for the Coru1551on w1th respect to this 1ssue, tne Court
discusséd the.backoround of the Commission's ]1ccn51nﬂ rrobecs as it
relates to the xu]e of AiOMWC Safety’ and Licensing Boards, and the
'_Court S ho1d1ng bears upon the questions posed by the Commission's

letter of Anpril 12, 1974, in the capticned proceeding.
3 : ; i

Discussion of Union of Concerned Scientists v, AEC et.al.

1he Commission's Rules of Practice epplicable to the Pilgrim proceed-

5/

ing provided that the ASLB "will determine centroverted matters

Initial Decision, boston Cdisen Company (Pilorim Huclear POWGr Sta~‘

~tion); Docket io. 50-283; LPB-72- 75, TID-26300, September 13, 1972,
p. 103. . , .

3/ poston Edison Company (Pilgrim iluclear Power Stgt101) ALAB-83, U/ASH-
1218 (Supp. 1.), Uecenber 4, ]9/2 p. 552, -

&/ Supra n. 1,at 6.

j/ A ~mn - .‘ 1 z 4. g
2590 CFR Part 2, App. Al Sb tonent of General Policy; ¥ ided

A . (u), ?x;;'uu
. September 23, 1966 (31 1 R 1z /..,.



as well as decide whether the findings required by. the Act and the Com-
m15510n S quu]uf]OW° should be made ... As to matters which are not

in contro oversy, bourcf are neither roou1red nor e>necihd to dup]1cauc

6/

[T

the review already performed by the regulatory staff and the ACRS ...

The Court took note of the fact that the Commission had amended its rules

to specifically pxov:oe that in oper ating license proceedings, the board
7/

will détermine.on1y the matters in controversy among the partiies. The

amended rule is the provisicn applicable to the Indian Peint Unit 3 pro-

=3

ceeding, to which the Commission's ques stions re]aLb. There are aspects
of the decision which relate to the'additiona] requirement under the

old rules that the Board decide'vhether the findings rcqu1r d by tha

T AU SIS WP T S SRV (AL, [t VR IR, JOL I SR S 1 = Hlmimarie
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6/ 1d. at 7; ewphasis in original.
7/ 1d. et 7. » o
8/ See, c.q. Discussion’ on p. 11, 12 relating to board's respensibility
wiih TVJVBCL 0 uncontested natuer net to make the findings ii-
seli but to determine whelier the epplication and the recovd con-
tain.sufficient information and the review of the application by
Lhe.r‘eg:?u:ty starT has boen adeguate, to support the {indings
propo:ci to be made “y the Divector of Reaulation; Discussion con
p. 13 o7 u;]CqCu]uu that reliaice on stafr analysis &s to un-
contestad matiers vest k“C1§luuC] GutHority in an aaversary
party; Di scussion on p. 14 distinction between Pilgrim proceed-
ing and' FCC proceeding involved in-0ffice of Communication, United
Church-of Civist v. FCC, infra n. 1Z. o




overall aspect of the Court's determination that an ASLB presiding in an
Operating']icense,procceding is not required to determine radiologi-
“cal matters beyond those placed in controvels/, is relevant to the

questions poscd in ‘the Commission's letter of April 12, 1974.

In the decision, the Co i traced the h1st01y of hearing requiremants -
9/.
of the Atomic tnﬁlcj ,ct and especia]]y the 1962 amendments, vhich
“eliminated the requivenents for mandatory hearing at the operating
: : | 10/
license stage and. p\ov1ubu for Lhe~esuab]1JhuonL of ASLB's. Based

on this background, the Court indicates that

OFf first i this vespect is the primavy puinose
£ =t 1( ff> Ceveye ege ~ n—nn_‘ln T peeinaddan 2ha CAarvad ce T
Ol wite to Gl : 1 PO 5 il vy s Lo Lnnsug it TREEN \;\rnuxl|-))|\.'”
by authorizing it to delegate dacisional authority and re-
moving the necessity of holding unnecessary and duplicative
.J o )
hearings. Tz Staft d'cLJ analvsis, aidod by the hCHD,

is FOVlu ed priov to uance ot the con inch701 parin
which the Joint Comamit sunntificd as 'tha critical
in reacnor Ticensing.' ilo second hearing nesd bﬂ nelu

“all Yin the . abscnce of bona fide intervention.' Yet it is
contendsd that ﬁhe'mﬂ'e 1ts3:‘;ﬁn of a need--e¢ven a mere
desiro--ior a fuiriher heaving by any of the nany persoens
vhose interests may bL a.foclbr nocessitatas a second 'in-
dependent evajuation' of all th2 evidence on sarety consider-
ations rather then only the matters put in issue. I this
were the meaning of the 1902 amencnents, one wonders wiy
Congress would nave bothered at all to.relax the two-hear-
ing réquirement.t 11/
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9/ P. L. 87-615 (76 Stat. 403) (1962)
10/ Swra n. lyat g-11. |

11/ Id.oat 2. :
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The Court also addressed certain cases cited by UCS purporting to re-
quire independent Doard revicw, and distinguished thosc cases from

the Pilgrin proceeding.

In discussing Office of Communication, United Church of Christ v.
F.C.C. the Court noted that, even in a case like Pilgrim, where

the MQ B was to "review the record” with respect to uncontested

issués,

"The role of the ASLB is not to compile a recovd; it is to
review a record aiready compiled by the Staff and ACRS, who
have responsibility for the sufficiency of that record. In
the Federal Comunications Act, Congress provided Tor public

purt1c1oa1inn in the develomaant of the record. ln the
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s A md A ;
r\'\"l'l\, l_"' 1 ‘_:J LRSS W) \."'.‘!II“J o LA A2 B I SR N W N [ IR S VR W T \J‘ Ll T a3l

involved, it exciuded the public at that stage, but in the in-

terest of pU)I1c conficgnce in the thovouchness of the review
process, S. Rep. do. 1677, supra p. 10, at 9, invited public
scrutiny at an later stege. ..." 13/

Hith re’nmct to the Calvert Cliffs " case, the Court pﬁxn s out

that it was "This singiing out of eny IIOF“”ﬂLu] facters, where tha
ASLD automatically considers nonenvivonmental matters”, th

Court had held to be inconsistent with HEPA requirements . It

went on to indicate that in Pilgrim the grievance was the "mirror

Cimage" of ‘that in Calvert Cliffs--that radiological and savety matters

12/ 425 F.2d/543, (D C - Cir. 19069).
13 Sunra n. 1.,
lﬁ/ Cal'ert_Cl

. /
15/ Supra n. ].,atIG



wefeasing]éd ouf for laxer re eview than q1VLH to env1nonnenta] ones.

But this, the Court.not“s, is an accioent of tlmwng, 1nvo1vihg an opei-
at1ng ]1consc UF“CU o1ng in a case where thﬂro had been no environ-
mcntg] review at the,construction permit_stage.. The Court goes on to

- note that

“UCS ds simply wiong if it conceives that the environ-
mental phase of operating license Proc ecdings wiil con-
tinue to involve a standard of review difierent from
that in safety matters orice the backlo¢ of re cbors s~
sued construction periits hvfore Calvert Clifis i
" hausted.  ll2 eyo"esd]y said in that opinion thai
NEPA considaration 'nead wo"be dupiicated, @ e
inforisation or new developmants, at the operating stac
449 F.2d at 1128. 7o the extent there are new ma
such as alterations in the plans as evaluated at the
construcition stece, Tull \Lrﬂ CO“‘]GEF:LIO will o7
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Relationship of Decision to Questions Posed by Commissicn

The questions posed hy the Comm1s§ion‘s letter of April 12, 1974, are
cast in termé ot whether a ]icew)ing board in an operating license Hro-
Ceedfng May “venti]qfe“ matters;not in contrdversy. Hdﬁever, since |
fhe exﬁ]icit provisions of 10 CFR  2.760a restrict A 11c>n°1nﬂ board's
decisional role to matters ﬁut into controversy by the parties, the
principalrkocus of legal analysis is on whether such restrict?bn-

is inconsistent with the requirements of Taw.
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The decision of the Court of Anpeals for the District of bo]uwb1a in

Union of Concorned Scientists v. AEC et.al., specifica]]yAaddresses

the issue of whether an ASLB presiding in an fitomic Fnargy Co:m1ss1on
opercting liecnse proceecing is requirved to determine
matters beyond those placed in controversy and clearly holds such

- dete “n1nut1cn is not reuuired by Lno Atemic Lretgy ACL novr by nuriber

0T cases :ch11|Lg11y discussed, inc1uding the Ca]vgrt C1iffs case--
the case which sets out the app]1cat1on of HEPA reguirements to AEC.

Jicensing proceedings.

The same rationale--that neither the Atomic Energy Act nor .the cited
cases veguire & heariug in operating

in the absence of controversy among the parties--applies to the scope

fety and Licens-

of review of Ticensing board decisions by an Atomir Safe
ing Appeal Board in such procnc;1ng-. This, of course,

is logically consistent with the review function of the Appeal Board. If the

~

Fppeal Board were au%horizcda on review of a licensing board decision,
to undertake factua1 inquiry of matiers beyond those of record befare
the ASLB, there would be the obvious poteﬁtion for the anomalous resﬁ]t
of an Appeal Board remand to an ASLD to obfainveviﬁence on a matter

beyond tihe authority of the ASLB to decide pur:uant to the Commission's
s v 17
" regulations, 10 CFR 2.760a.

~

17/ ihe n.n—ul Coard does not havg the Commission's authority under §101 of
T the Act to eostalilinh an ASLD and to auihovize it to cenduct such hoaviegs
as the Comaission way direct. See alse 10 CFR 2.10%{a).  iHor, of

T Board been deleyaled any ruieiaking authority.

i
cya e e Y LY TR N
course, has the Apped
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However, it is important to reiterate the initial point made in the
staff p]ohd1na (ohi Apr11 25, 1974, that an Atomic Safety and Lwcens—
lng Bourd or an Atownc Safety- and Licensing Aopca] Boara would inh no
way be precluded TPOM_CCPnUH]C&T]LM to t1e Divector of Rcou]atxon in an

appropriate manner any ccncern its me 1)ers may have with respect to matters

~beyond the scope of those before them for adjudication.

Matters not placed in contreversy in an operating license proceeding

are netl disregarded in the Commission's regulatory process. On the

contrary, the Cowm1§s1on s rules require ceimplete and comprehensive
safety and envirnpmenta] essessment with respact to all aspects of
PRRCIOY cperaiébns for cach liconsed Taciiity and requive that pocitive

findings be_made thereon by appropriate Commission officisls. In & con-
tested operating license proceccing the findings with respect to issues
in controversy a&e mace by the ASLE. fno findings with~respect to.
unconteSted aspécts of such V)OFLLQ1n”D are made.by_thevDirector of

Regulation in the sakc manner as in cases in Hn1(h no hearing has boen

requested. Foreover, the Director of Regulation has Leen provided by

“the Commission with both broad Fesponsibi]ities and extensive resource

g

1nc]ud1n9 highly expert experienced staff capable of comprchensive

aSSGSQH‘nL and resolution of the most complex issues of science and

engineering technology.

”~
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e believe that the relevant regulations have produced positive re-

sults in assuring resolution of safety and environmental issues re-

lating .to nuclear facility operation. -Another layer of review by the

ASLB or the Appeal'ﬁoard of uncontested matters at the operating

license stage is neither required by law nor by the Commission's regula-

tions.

Nor 1is it necessary or desirable from a policy standpoint.

espectfully submitted,
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‘}'K“Joseph F. Scinto®
. _Assistant Chief Hearing Counsel

Dated at Bethesda, Maryland,

this 24th day of June, 1974.
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UNITED. T3TE5 OF A \l._Al.\IC“‘\
ATOMIC E?.LI‘(('I COMMISSION

In the’ I\Iat'ter.of

. CONSOLIDATED EDISON 'cor.::au\*& OF
NEW YORK, INC. ’

(Indian Point Nuclear Generating Station,
'Unit No. 3) ‘
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Docket No. 50-286

CLRTI“‘ ATE OF SERVICE

I hereby cartify that copies of ”Cb“D‘[H

this 24th day of June, 1974:

Secretary of the Comnission
U. S. Atomic Energy Commission
Hash1ncLon, D. C. 2054(

Alan S. Rosenthal, Esg., Chaivman
Atomic Safety and L*ccns1ng Appeal
Board _ , . :
U. S. Atomic Ensrgy Comaissicn
Hashington, D. C. 20545

Dr. John H. Buck A

Atomic Safety and Licensing Appeal
Board

U. S. Atomic Enevgy Commission

Lash1nguon, D. C. 20545

JH11iam C. Parler, Esq. v
Atomic Safety cnd-Licensing Appeal
-Board - : »

U. S. Atormic Energy Commission
Washington, D. C. 20545

ENT TO REGULATORY STAFF B
CDATED APRIL 25,.1974, O THE TREATHENT OF UMCOHTESTED ISSUZS I OPER?
LICENSE PROCEEDIMGS", in the captioned matter, have been scrved on th
following by deposit in the United States mail, first class or air mai

Harry H. Voight, Esq.
LeRoeut, Lamb, Leiby & HacRae
1757 i Street

‘Washinaton, D. C. 206036

Nicholas A. Rcbinson, Esq.
Marsnhall, Bratter, Greene,
Allisen & Tucker
430 Peark Avenue
Hew York, Hew York 10022

J. Bruce HacDonald, Esq.

Deputy Commissioner and Counsel
Attn: Carmine J. Clemente, Esq.

Mew York State Department of
Comnerce

99 llashington Avenue

Albany, Wew York 12210



“~Hon. George Segnit :
Mayor, Village of Buchanan
Buchanan, New York 10511

‘Edward J. Sack, Esq.
Law Department
. Consolidated Edlson Co‘npany
of New York, Inc.
4 Irv1nfY Place
New York, New York 10003

Angus Macbeth, Esq.
Natural Resources Dz,u*:e
Council, Inc.
15 West 44th Street
New York, New York 10036
‘Mr. Frank W. }\W" _
Chief, Public Proceedings Staff
Office of the Secrctary of the.

Qamuo] H. Jen Eso Chvirman

u. S. ftowic En r ay C\vu1
Hashington, D. C. 20545

Dr. Franklin C. Daibe
Collece of larine Si;gies
Universi ty.-of Delawar
Nev: QFL, De ]chdre ]J7
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Hon. Louis J. Lefkowits
Attorney General of the
State of New York
Attn: Philip Weinberg, Isq.
Two World Trade Center
.Room 4776
" New York, New York 10047 S

Atomic Safety and Licensing
Appeal Board

U.S. Atomic Energy Commission

Washington, D.C. 20545

~Alomic Safety and Licensing
Board Panc]

U.S. Atomic nnwny Commission

,Waqhmgbcm D.C. 20545

Hr. R. B. r}1ggs, Director
Molten Salt Reactor Program _
Oak Ridge HCK] nal Laborate 3y
P. 0. Box Y
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