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7 dii (.' in~rflp t.f fil TO f fs fr' F p An-

tions, relatinm to thIuL role of Atom,-ic Safety and Licensing Boards and AtoJic 

Safety and Licensing A palI Boards w1ith respect to treatment Of UnC0oItc-Stedf 

Matters in operca t in g license proceedings, posed by the Colirnssion i 

its letter. da-IIed April '12, 1974 to the parties. Onl June1 10, 1974.  

theI U IIi 2 d S K Wes Court oC A'ppeals for the Dist'ri'ct o-f Col -;Th 1a Ci r-

cui t renudered a decision in union of C crnLSci:,-tists V. Au

Enemy Comission , et. al . This case resulted from an appeal L-y

Union of Concerned Scientists (UCS) froim the de-cision of an Atomic 

Safet'y and *Licens ing Board (ASL 1B) LIU Lor1i zilc zgissuance of an ope2raL-I ug(

Civil Action NO. 73-1099 (D. C. Cir. , June 10i 1974) , Slip. Op).
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license in the Pi rLm prceding and from the decision of the Atomic 
3/ 

Safety and Licensing Appeal Board sustaining the decision of the ASLGD 

The Court's decision deals, in part, with the assertion by thc UCS that 

"the ASLI3 must, despite the absence of controversy, review d~e novo ancd 

indeendetlyeval uate the evidence to-determine whether the issuance 

of an operating license is consistent ith' the health 'and safety of 

the public." 

In holding for the Coi--nission with respect to this issue, the Court 

discussed the background of the Commission's licensing process as it 

relates to the rcle of Atomic Safety arid Licensing Boards4 and the 

Court's ho lding bears upon the questions posed by the Commission'sg 

letter of April 12, 1974, in the captioned proceedi ng.  

Discussion of Union of Concuirncc Scientists v. AFC et.al.  

The Comiission 's Rules of Practice appl icable to the Pil 1qim proceed

i nig provi ded that the ASLB "will deteri-ii ne controverted matters 

2/ 
7-Ii tial Decisi on, Boston Edi son Com~pany (Pil1 rim N~ucl ear Power S ta

tion); Docket No. 50-293; LPS-72-25,MYD-26300, September 13, 1972, 
p. 103.  
B/ oston Edison Company (Pilgrim Nuclear Power Station) ALA-83. UASH
1218 (Supp. 1.), December 4, 1972, p. 552.  

4/ Supra n. 1, at 6.  

10CH P art 2, App. A. Statem~ent of General Po01licy;. VI1(d) , as- added 
Septumber 23, 196G,(31 F.R. 12171).
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as well as decide whether the findings required by-the Act and the Comi

mii ssion's regul ations shoul d be wade As to iiattcrs w-,hich are not 

in controversy, boairds are nei ther requi red nor expqcted to duplicate 

the: :e o al ready iperforied by the regul atony staff and thle ACRS .  

The Court took, note of the fact that the Comm;ission had amiended its rules 

to speci fi cal ly provi de that in operating liense proceedings, the board 
7/.  

will ddternine only the matters in contro~Versy ariong the panties. The 

amended rule is the proviSion applicable to the Indian Point Unit 3 pro

ceeding, to which the Commission's questions relate. There are aspects 

of the decision'which relate to the additional requirement; under the 

old rules that the Board deci de whether thle findings requ i red by tha 

Act nd he onhssin's eguatinsshold b mae." dowver th 

6/ Id. at 7; euphasis in original.  
7/~~ Id t7.  
0/See, c~.Discussion- onl p. 11, 12 relating to board's respcnsihility 

with respect to uncontes ted natters not to make the fiodins il51t
self bu t to Maerine thether the qppl ication and the rccord cxl
tai n suff ici nt i ofornation and the review of~ thie appli catio by 
the. rey;:IQLory h as ueela cc zua te, tO sL)port the findirgs 
propos QU to Wo mad b th Directo of Reuation; Discuss ion en 
p..13 of all egat ion thatL rel iance on staff analysis as to un-.  
contLes ted Pratterns yestL dec is ~ior authori ty in an adversary 
party; Di scussioni on p. 14 di sti noti n etwevn Pilgrim !JracCed
ing and'FCC proceeding involved in-Office of Coununi cation, Uni ted 
Church-of Christ v. FCC, infra n. *2
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overall aspect of the Court's determi nat ionl that an ASLD presiding in arn 

operating license proceeding is not required to determine racdiologi

cal niatters beyond those placed in controversy, is relevant to the 

questions posed in-the Commission' s letter of April 12, 1974.  

In the decision, the C ourt traced the history of hearing requirePmentIs 

* of the Atomic Energy A,,ct an-d especially th e 1962 amendmeints, 11h ich 

el iminated the reoni rcments for m~andJatory hearing at the operating 

* liceilse stage and provided for tLhe establishment of ASLD's. Based 

Onl this backgro'und, the Court indicates that 

Of first i .;xrtanc; in this resa~ at -is the irir issr i'.-one 

by authoizi1ng i t to del ega to 62ci si onal authori ty and re
mnovin th Hoi~cssi ty of holIdingq unne cessary anid C-Up i cati ye 
hearings. The Staff's safe ty oalys-iis, airl-d by the [k-CRS 
is-revi e, d prior ty i ssuance of the coiS trUction erilC 
which the joint Cormmittee identified as ' the cri ti cal point 
in reactor licans i e. ' No second hearinig need be heldc at 
all 'in th absenca of bonn fi de i ta neonLi on. ' Yet it is 
contandcid that the-mere asserti on of a need-even a more 
des iro--for a fo rthe r heari:hq by any of th mny ,a osons 

n whose intebCrest. wy be affected na.co2ssiU tte: a sieccnd 'in
deperucn t evaluation'$ of all thea evi dcnce on safety cons ider!
ati ons ra ther th an only the wat tars pyt i issue. If this 
were the menong of0 the 1962 a~nimnts , one wonders why 
Congress wou]ld have bothered at all to .rc] ax the two-hear
ing ruquiremoent. " U!/ 

9/P. L. 87-615 (76 Stat. 409) (1962) 

10/ upran. 1,at -l

U1/ Id. at 12..
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The Court also addressed certain cases cited by UICS purporting to re

quire indep endent. Board review, and distinguished thosc cases firom,, 

the Pily'riin proceeding.  

In discuss ing Office of Coianuni cation, tUnited Chur-ch of Christ v.  
1 2/ 

F. C.C. the Court noted that, even in a case like Pi]lgrim, where 

the /\SLB %-as to "review.- the record' with respect to uncontested 

issues, 

"The role of the ASLB is not. to compile a record; it is to 
review. a record a] ready copi led by trit Staff an1d [PCpS h 
have respomSib1" -i Ii tIy for tile SUffi ciEncy of" that record. In 
the FcdcrA :o:unica-Lvions 1 ct, Colnress pro'/i ed for publi c 

peticip~ n n ur evI o'n;:-. oft O I record. in the 

i nvol ve 'd, i t exci udu tChe pub] i c at thatL stage, but in the in
teest of puli cfi orce_ i the thorou -less of the review,.  

p rocess, S . P\,eD. "lo. 1677, sL'm:rtc p). 10, at 9, invited publ ic 
scr-ut-iny at thuii late-r stag.o ... " '13/ 

14/ 
With respect to the Calvert Cli-f~fs case, the Court points out 

t h at it v!z!s 'T h i S S~ i g out01 of envi ronrmun tal -Facrs, "1whereth 

ASL3D ao ca I I ly co ns i ders nonenvI ronVm1 tal mat te rs", the" t th e 
1 5/ 

Court had he]ld to bc inconsis tent with NE[PA requi relnients .it 

went on to indicate that in Pilcirim'i the grievance w.as the ",mirror 

in'a ge" of 'that in calve rt Cli ffs-that radilological and safety icaitter 

121 425 F.2d-51.3, (1).C. Cir. 1969).  

T4/ Cal irt Clifs Coordilatinq Comm,;;ittee, Inc. v. AE7C, 449 F.2d 11.09, 
(1). . Cj . 1:,/U).-_ _ _ 

IS/ Snr 11. 1. at '16.



we re sin glIe d out for laxcr reviewa than 9ii ven to envi ronmental ones.  

But this, toe Court notes, is an accident of timiing, involving an oper

ati ng license pinceedi ng in a case where there had been no envi ron

MInta revicw at the construction permit stage.. Thle Court goes on to 

note that 

"UCS is simpliy wrong if it conceives that the envi ron
mental phase of operatLing license proceedinrgs w.ill con
tinue to inv'olve a standard ot reviwvi (liTere:t from,, 
that in safety atters onice the backlog of reactors is
sued constcruction permits Meore Calvert Cl i-F-is is ex
hausted. We expressly said in that cOVII ionia t fuil1 
NEP/\ consi deati on 'neced not-be dupliicated. absent new 
information or new developmen ts, at -.he operating stace.' 
449 F. 2d at 11 20. To the exitent there are newv mtes, 
such as alterations in th Plans- aIS eva b.ated at the 
cons tructioen stage. full ,m?/\ consideation will of 

Rel ation's h i of Decision to Questions Pos ed byCommni s s ion 

The questions posed by thle Comission's letter of April 12, 1974, are 

cast in term-is of- vhether a li censing board in an ope rati ig licerise pro

ceed ing may "ventilate" matters not in controversy. However, sine 

the expl icit provi sions of l1O CFR 2.76-Oo restrict a li cens ing boarK' s 

decisional role to matters put i nto controvqrsy by the parties, the 

principal focus of legal analysis is on whether such restricti on 

is inrconsis tent wi th tile reqjui rements of 1law.

Id. at 17.



The decision of the Court of Appeals for the District of Columbia in1 

Union of Concerned Scientists v. AEC et.al__, speci fically addresses 

the issue of whether an ASLB presiding in an Atomic Energy Conniss ion, 

operating 1license procceeIng is required to determine 

Watters beyond those placed in controvery and clearly holds such 

-.determi nati on is not required by the Atomi c Energy Act nor by a nunber 

of cases specifically discussed, including the Calvert Cliffs case-

the case which sets ouit the' application of NIEPA requlreiioents to AEC 

licensing proceedings.  

Th e same rationale--that neither the Atoi.-ic Energy Act nor the cited 

casncs reqc raOWruigi opcra Ling liccnsc proccecdi; ns on all~ 

in the absence of controversy among the parties--appli es to the scope 

of review of licensing board decisions by an Atomic Safety and Licens

ing Appeal Board in such proceedingD. This, of course, 

is logically co .nsistent with the revicw function, of the Appeal B~oard. If the 

Appall BoWr were a har i zed , on revi ew of a li cens inrg board de cision, 

to undertake factual inquiry of matters beyond those of record before 

the ASLB, there would be the obvious potention for thie anomalous result 

of an Appeal [Board re!mand -to an ASL[3 to obtain evidence onl a matter 

beyond the authority of the ASL13 to decidea pursuant to the Commission's 
17 

regulations, 1 0 CFR 2.760a.  

1he 7i doean es not have the Commivnss ion' s authority under UP 11OF 
the Act t iesathln an ASLE dad to Wnhorke it to cunduct gach hnrrir." 
as the Conwissiron way di rect.. See also 10 CFH 2.10-1(a). Nor>, cF 
course, has thepa phoa DOW Wil del Ct td any rn i e i i g ZlUti or i ty



Hloever, it is important to rei terate the initial poinut made in the 

staff plcading of April 25, 1974. that an Atomnic Safcty and Licens

ing Board or an Atom ,ic Safety and Licensing Appeal Board would ini no 

way, b e p re cIu d ed fro cmu n i c a t ing to t he Director Of Regulation in Oil 

appropri at a nner any concern its members may have with respect to matters 

beyond the scope of those before them for adjudication.  

Hatters not placed in controversy in an o parating license proceeding 

are not disregaorded in the Commission 's regulatory process. On the 

contrary. the Copoiss ion 's rules require coi-.plete and coi-miprchensive 

safety arnd envi ronmental assessment with respect to all aspects of 

reator1 opera\-1* :ns fr S cac Ilcfc -,;s 1 MEN, a,s- rrtfqvVi-that ,c-tc 

findings be made thereon by appropriate Commission officiols. In a con-

tested operatinug 1 icease proceeding the findings with respect to ssues 

in controversy are uaeby the ASLI;. ,The findings with- r sp e t to 

uncontested aspacts of such proceadings are made by the Director of 

Regul1a ti on in thne sa~2mc nr a, i n case iS 1SlW ih flo hee rinog a s ban

requested. hbrcuver, the Di rector of Regul tion has been pro'.idedi by 

the Commssion with both broad responsibilities and extensive resources 

including a highly expert experienced staff capable of comprehensive 

assessmernt and resolUtion of the m-.ost complex"' issues of science and 

engineering technology.

- Ww-
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Ac believe that the relevant regulations have produced positive re

sults in assuring resolution of safety and environmental issues reC

l ating to nuclear facility operation. Another layer of review by the 

ASLB or' the Appeal Board of uncontested matters at the operating 

license stage is nei ther requi red by 1law nor by the Comviss ion's regul a

tions. Nor is it necessary or desirable fronr a policy standpoint.  

Respectfully subm,.itted, 

J -

' Joseph F. Scinto 
( AsisantChief Heal i1", Counsel 

Dated at BetLhesda, rlaryl and, 

this 24th day of.June, 1974.
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