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APPLICANT'S MEMORANDUM ON THE SCOPE OF THE HEARING 

Introduction 

The Atomic Safety and Licensing Board ("the Board"), 

by letter dated February 7, 1974, has invited the parties to this 

proceeding to comment on whether the hearing should include con

sideration of the quality assurance program for Indian Point 3, 

even though no party has raised any question about quality assurance.  

In response, Consolidated Edison Company of New York, Inc. ("Ap

plicant") submits this memorandum on the scope of the issues before 

the Board. Since the Board raised a similar question regarding 

certain other uncontested matters at the second Special Prehearing 

Conference on November 27, 1973 (Tr. 119-26), Applicant will address 

itself to the propriety of Board consideration of those issues as 

well.  

In summary, it is Applicant's position that the Rules 
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of Practice and other regulations of the Atomic Energy Commission 

("the Commission") prohibit the Board from taking evidence or en

tering findings of fact or conclusions of law on quality assurance 

or any other-matters not put into controversy by the parties.  

Since the Rules of Practice were "restructured" in 1972, there 

have been numerous decisions by the Atomic Safety and Licensing 

Appeal Board and various licensing boards supporting that con

c lu sion.  

THE COMMISSION'S RULES AND REGULATIONS LIMIT THE LICENSING 

BOARD'S INQUIRY TO MATTERS PLACED IN CONTROVERSY BY THE PARTIES.  

Because the instant proceeding involves the issuance of 

an operating license,,the duties of the Board are as described in 

Section 2.760a of the Commission's Rules of Practice, which pro

vides: 

"In any initial decision in a contested pro
ceeding on an application for an operating 
license for a production or utilization fa
cility, the presiding officer shall make, 
findings of fact and-conclusions of law only 
on matters actually put into controversy 
by the parties to the proceeding and which 
have been determined to be the issues in 
the proceeding by the Commission or the pre
siding officer. Depending on the resolution 
of those matters, the Director of Regulation,, 
after making the requisite findings, will
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issue, deny, or appropriately condition the 
license." 10 C.F.R. §2.760a (1973). 2 

The, Statement of Considerations that accompanied the 

"restructured" Rules of Practice when promulgated in 1972 empha

sized that the purpose of that section was to narrow the role of 

Atomic Safety and Licensing Boards from the pre vious practice: 

"6. Limitation of issues in operating li
cense hearing. At the operating license 
stage, where a hearing is required only 
upon the request of a person whose inter
est may be affected, the issues in a pro
ceeding will be limited to matters that 
are actually put in controversy by the 
parties. Thus, if radiation safety mat
ters were not put in-issue, they would not 
be considered at the hearing. Under this 
approach, the atomic safety and licensing 
board or other presiding officer will not 
make the findings on the traditional, ul
timate issues, but will make findings 
only on the matters in controversy, and, 
depending on the resolution of those mat
ters, the Director of Regulation, after 
making the requisite findings, w ill issue, 
deny, or appropriately condition the 
license." 37 Fed. Reg. 15127, 15128-29 
(1972).  

To carry out its purpose, the Commission has made re

peated references in the Rules to limit consideration by licensing 

boards to the matters placed in controversy by the parties.,Thus, 

A similar division of functions. appears in 10 C.F.R..  
§ 50.57(c) (1973) (low-power testing). See , e~. Northern States 
Power Co. (Prairie Island Unit 1), LBP-73-44, RAI-73-ll, 1065, 
(Nov. 30, 1973).
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Appendix A to Part 2 of the Commission's regulations states that: 

"The Board should use its powers under 
§§ 2.718 and 2 .757 to assure that the' 
hearing is focused upon the matters in -orii -
troversV among the parties and that the 
hearing process for the resolution of the 
controverted matters is conducted as expe
ditiously as possible, consistent with the 
development of an adequate decisional 
record." 10 C.F.R. Pt. 2, App. A, § V 
(1973) (emphasis supplied).  

See also id._§ VII(b): 

"In an operating license proceeding, the 
Board will determine only the matters in 
controversy among the parties as the is
sues to be decided." 

Further, subsection A.11 of Appendix D to Part 50 of the 

Commission's regulations provides: 

"In a proceeding for the issuance of an 
operating license for a production or 
utilization facility described in para
graph 1 in which a hearing is held and 
matters covered by this appendix are in 
issue, the atomic safety and licensing, 
board will decide those matters in con
troversy among the parties." 10 C.F.R.  
Pt. 50, App. D, § A.11 (1973) (emphasis 
supplied) . 2 

Finally, subsection c of Section 2.104 states: 

"In case of an application for an oper

Similar limiting language has been incorporated-in 
the Commission's proposed Part 51. 38 Fed. Reg. 30203, 30208 
(1973) (proposed § 51.52(b) (2)).
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ating license in which a hearing will be 
held, the notice of hearing will, except 
as provided in paragraph (d) of this sec
tion and unless the Commission determines 
otherwise, state, in implementation of 
paragraph (a) (3) of this section, that 
the presiding officer will consider any 
matters in controversy among the parties 
within the purview of . '10 C.F.R.  
§ 2.104(c) (1*973).  

Subsection c then goes on to list six areas for findings under 

the Atomic Energy Act and a seventh item to cover compliance with 

Appendix D to Part 50 of the Commission's Regulations.  

It follows from all of the foregoing that the Board 

is authorized And directed under the regulations to take evi

dence.2 and enter Ifindings "only on matters actually put in to 

controversy by the parties to the proceeding and whichi have been 

determined to. be the issues in the proceeding by the commission or 

the presiding officer." 10 C.F.R. §2.760a (1973) (emphasis sup

plied). Since it is clear that no party to this proceeding has 

raised any question about quality assurance or any other radiation 

safety matter, there can be no occasion for the Board to consider 

any such issue.  

Although the limitation is expressed in 10 C.F.R. § 
2.760a (1973) only in terms of making findings of fact and conclu
sions of law, the limitation must be applied to the receipt of evi
dence as well, in light of the requirement that evidence be re'le
vant. 10 C.F.R. § 2.743(c) (1973); see also 10 C.F.R. § 2.757(b) 
(1973) ; 5 U.S.C. § 556 (c) (3) (1970).
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THE LICENSING BOARD IS NOT REQUIRED TO INQUIRE INTO QUALITY 

ASSURANCE OR OTHER MATTERS NOT PLACED IN CONTROVERSY BY THE PARTIES.  

In-its letter of January 28, 1974, the Board indicated 

that it expected Applicant and the Staff to adduce evidence 
on 

quality assurance at the facility, in light of the Board's sub

stantial concern" in that area. Previously, at the November 27, 

1973 Special Prehearing Conference, the Board had indicated several 

matters that it might have an obligation to consider under recent 

rulings of the Appeal Board. Tr. 119 et seg. These included the 

questions of quality assurance (raised in the Vermont Yankee, 4 

Midland, and LaSalle cases), fuel densification.(in Vermont 

Yankee-) and pressure vessel integrity (presumtably from Indian 

Vermont Yankee Nuclear Power Corp. (Vermont Yankee 

Station), ALAB-124, RAI-73-5, 358 *(May 23, 1973).  

5/ 
Consumers Power Co. (Midland Units 1 & 2), ALAB-147, 

RAI-73-9, 636 (Sept. 18, 1973), reconsideration denied, ALAB-152 

RAI-73-lO, 816 (Oct. 5, 1973).  

Commonwealth Edison Co. (LaSalle County Units 1 & 2), 

CLI-73--32, RAI-73-12, 1972 (Dec. 7, 1973).  

See, e.g., Vermont Yankee Nuclear Power Corp. (Vermont 

Yankee Station), ALAB-167, RAI-73-12, 1151 (Dec. 20, 1973).
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Point 2-). See Tr. 119-25. In this portion of the memorandum 

Applicant will consider-the Board's role as it relates to each of 

these areas. Our review of the relevant precedents shows beyond 

any doubt that the Board is not required to consider quality as

surance or any of the other indicated matters where, as here, 

(1) an operating license is in issue, (2) the "restructured" Rules 

of Practice govern, (3) no party to the proceeding has submitted 

contentions regarding such matters, and (4) the Commission has not 

"otherwise directed." See 10 C.F.R. §§ 2.104(c), 2.760a (1973).  

Every subsequent case has followed the Appeal Board's 

square holding in Palisades only a month after the "restructured" 

Rules took effect that: 

"In a proceeding for the issuance of an 

operating license, unless otherwise directed 

by the Commission, the presiding board's 

decisional responsibilities concern only 

those matters in controversy among the 

parties." Consumers Power Co. (Palisades.  

Plant), ALAB-70, WASH-1218 (Suppl. 1), 

478, 482 (Sept. 27, 1972).  

Quality Assurance. The only decision on all1 fours-with 

the quality assurance inquiry initiated by the*Board's January 

28, 1974 letter is Portland General Elec. Co. (Trojan.Plant), 

Docket No. 50-344, ASLB Memorandum and order (Nov. 27, 1973). The 

8// 
Consolidated Edison Co. (Indian Point.Unit 2), CLI

72-29, TID-26300, 20 (Oct. 26, 1972).
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Trojan board ultimately concluded, as this Board should, that 

it had no authority to require Applicant and the Staff to present 

testimony on quality assurance in the absence of any contention 

on that subject.  

Trojan was an operating license case, with a Notice of 

Hearing issued on May 21, 1973, so that the "restructured" Rules 

of Practice were applicable. The Notice of Hearing provided 

that "[t]he specific issues to be considered at the hearing will 

be determined by the Licensing Board." Id.-2 Since the provi

sion of Section 2.104(c) under which the Commission may change 

the role of the Board was not utilized, the proceeding was gov

erned by the strict terms of Section 2.760a of the Rules of 

Practice.  

In Trojan, the intervenor had raised the single issue 

of the possibility of using geothermal power as an alternative 

to the facility. The parties entered into a stipulation, and es

sentially presented the issue to the Atomic Safety and Licensing 

Board as a stated case. AEC Regulatory Staff's Motion for Recon

sideration. of the Atomic Safety and Licensing Board's Ruling of 

November 2, 1973, Portland General Elec. Co. (Trojan Plant), Docket 

Identical language was used in the Notice of Hearing 
in the instant case. 38 Fed. Reg. 6094 (1973).
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No. 50- 344 (filed Nov. 7, 1973), -at 1 (hereina fter cited as 

Staff Motion).  

At a hearing session at which the parties submitted 

evidence for the record pursuant to that stipulation, the Board, 

on its own motion, requested the utilities and the Regulatory 

Staff to provide information on the quality assurance programs for 

construction and operation-of the plant. Staff Motion, at 2 & n.2.  

The Staff objected on jurisdictional grounds, arguing that the 

Board could not raise issues other than those in dispute among 

the parties. Id. at 2 & n.3. The following day the Board ruled 

that the quality assurance issue was properly before it. Id. at 

2 & n.4.  

Shortly thereafter, the Staff moved in writing for re

consideration of the Board's ruling creating the quality assurance 

issue. Relying on the language of the Rules of Practice, the 

Notice of Hearing, and the Appeal Board's decision in Fort Calhoun, 

the Staff argued that the Board had no authority to "inject" this 

new issue into the proceeding. Based on the Staff's motion for 

reconsideration, the Licensing Board issued a special order re

scinding its prior ruling and disallowing any consideration of 

quality assurance matters. Portland General Elec.-Co. (Trojan 

Plant), Docket No. 50-344, ASLB Memorandum and order (Nov. 27, 1973).  

Clearly, the Trojan board faced the same issue that now
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confronts this Board. There, the board properly concluded that 

it was neither required nor permitted to inject into the pro

ceedings an issue not raised-by the parties. This Board should 

reach the same conclusion.  

There is nothing in the earlier decisions of the Appeal 

Board that contradicts the sound result in Trojan. To be sure, 

quality assurance is a subject that has received increasing at

tention from the Appeal Board and the Commission in the past year.  

One example of such attention is the Vermont Yankee case, to 

which the Chairman specifically referred in raising the issue at 

the second Special Prehearing Conference. The simple fact, how

ever, is that the Vermont Yankee Appeal Board decisions impose no 

duty on the Board to conduct sua sponte inquiries into quality 

assurance or any other uncontested matter.  

First, the quality assurance issue was not injected into 

the proceeding by the licensing board in Vermont Yankee. The Ap

peal Board has said that the quality assurance concerns in that 

case "arose in an unusual fashion." Vermont Yankee Nuclear Power 

Corp..(Vermont Yankee Station), ALAB-126, PAI-73-6, 393, 396 

(June 8, 1973). To be precise, reference was made in an open ses

sion before the licensing board to a Regulatory-Staff letter 

faulting the Applicant's quality assurance program. Vermont Yankee 

Nuclear Power Corp._ (Vermont Yankee Station), ALAB-124, RAI-7 3-6,



358, 359 (May 23, 19,73). On the Appeal Board's analysis, the 

issue was "raised by the parties." Id. at 362 & n.4; cf. Vermont 

Yankee Nuclear Power Corp. (Vermont Yankee Station), ALAB-138, 

RAI-73-7, 520, 521 n.8 (July 25, 1973). More importantly, the 

licensing board in that case was operating under a Notice of Hear

ing issued on February 24, 1971, and the proceeding was therefore 

not governed by the new Rules. Said the Appeal Board: "of 

course, under the notice of hearing which governed this proceeding, 

the Licensing Board would have had ample authority to require 

resolution of this matter on the record even if it-had not been 

raised by the parties." Vermont Yankee Nuclear Power Corp.  

(Vermont Yankee Station), ALAB-124, RAI-73-5, 358. 362 n.4 (May 

23, 1973). Under these circumstances, it can hardly be said 

that Vermont Yankee automatically adds quality assurance or any 

other matter to those placed in controversy by the parties. To 

reach that conclusion would mean that the Appeal Board had been 

granted the authority to require licensing boards to Violate 

Section 2.760a or had been empowered to exercise the Commission's 

power to designate hearing issues under Section 2.104(c) of the 

Rules of Practice. No such delegations to the Appeal Board have 

been made. 10'C.F.R. §§ 2.758(d) n.1 & 2.785(a)-(b) (1973)..  

It may be added that the.Appeal Board is authorized to 

review contentions in the record even though no exceptions have
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been filed by the parties on appeal. This, in fact _is what oc

curred in Vermont Yankee. Vermont Yankee Nuclear Power Corp.  

(Vermont Yankee Station),- ALAB-120, RAI-73-4, 268 (Apr. 26, 1973); 

seealso 10 C.F.R. § 2.770(a) (1973); Vermont Yankee Nuclear 

Power Corp. (Vermont Yankee Station), ALAB-124, RAI-73-5, 358, 

361 (May 23, 1973). Indeed the Appeal Board may review an oper

ating license or construction permit case as to which no excep

tions are filed. See, e~. Omaha Public Power District (Ft.  

Calhoun Station), ALAB-145, RAI-73-9, 630 & n.2 (Sept. 13, 1973); 

Detroit Edison Co. (Fermi Unit 2), ALAB-77, WASH-1218 (Suppl. 1), 

513 (Oct. 31, 1972); cf. 10 C.F.R. § 2.786(a) (1973) (AEC review).  

This does not mean, however, that the Appeal Board's review in 

operating license cases-may be extended to matters beyond those 

placed in controversy by the parties at the licensing board hearing.  

Thus, the Appeal Board applies Section 2.760a as a limit on its-own 

review. Omaha Public Power District (Ft. Calhoun Station), ALAB

145, supra, at 630 & n.3; cf. Long Island Lighting Co. _(Shoreham 

Station), ALAB-156, RAI-73-lO, 831, 833 n.10 (Oct. 26, 1973)'; 

Maine Yanke e Atomic Power Co. (Maine Yankee Station), ALAB-1611 

RAI-73-111 1003, 1021 (Nov. 30, 1973).  

Quality assurance was also discussed by the Appeal.  

Board in the Midland, McGuire, and LaSalle cases. Few cases have 

been to the Appeal Board as often asMidland,, and the numerous
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Appeal Board-decisions on quality assurance are lengthy and 

complex. To understand the-significance of the case, it is es

sential to go back to the Appeal Board's memorandum and order of 

March 23, 1973, which recites simply that "the Saginaw Inter

venors raised the issue whether the applicant would be likely to 

implement properly the QA program." Consumers Power Co. (Midland 

Units 1 & 2), ALZXB-106, RAi-73-3, 182, 183 & n.1 (March 26,' 1973).  

It is therefore clear that Midland involved an issue properly 

put into controversy by a party. Thus, nothing in that case 

dictates that a licensing board conduct a sua sponte inquiry in 

quality assurance.  

Another important case on quality assurance was McGuire.  

Duke Power Co. (McGuire Units 1 & 2), ALAB-128, RAI-73-6, 399 

(June 13, 1973). There, the Appeal Board remanded the case to 

the licensing board for clarification of the record in respect to 

compliance with Appendix B. Nothing in the Appeal Board decision 

imposes any duty on the Board here, because it-is clear that the 

quality assurance issue in McGuire was raised by a party and not 

by the licensing board. See Duke Power Co. (McGuire Units 1 & 2), 

LBP-73-7, RAI-73-2, 92,,94, 112,(Feb. 21, 1973). Moreover, 

McGuire Was a construction permit case to' which Section 2.760a 

has no application. Accordingly, McGuire is inapposite to the 

question posed by the Board.
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The LaSalle case is likewise inapposite since it also 

involved construction permits. There, the issue of quality as

surance was pursued by the licensing board and the Appeal Board 

even after the withdrawal of the intervention. Commonwealth 

Edison Co. (LaSalle County Units 1 & 2), LBP-73-27, RAI-73-9, 

645, 648 (Sept. 5, 1973), remanded,'ALAB-153,1 RAI-73-lO, 821,-

822 (Oct. 19, 1973), modified, CLI-73-32, RAI-73-12, 1072 (Dec.  

7, 1973). This is not inconsistent with the position of Applicant 

in the instant case, inasmuch as the proceeding was a mandatory 

hearing not covered by Section 2.760a of the Rules of Practice.  

The Commission, in a discretionary review of the Ap

peal Board's LaSalle decision and the quality assurance "command 

influence" issue remarked that 

"before deciding whether the Appeal Board's 
decision here and in Midland should be 
applied to all others, we deem it essential 
that the public be given an opportunity to 
express its views on the subject. The most 
appropriate way to obtain the views of the 
diverse persons with'interests in the mat-.  
ter is by rulemaking. We shall shortly 
initiate a rulemaking proceeding for this 
purpose." Commonwealth Edison Co. (LaSalle 
County Units 1 & 2), CLI-73-32, RAI-73-12, 
1072 (Dec. 7, 1973).  

The Commission went on to provide for Staff reviews of each 

plant "pending completion of the rulemaking." Id. The Commission 

did not order each licensing board to conduct such a review.  

Since the Commission will shortly undertake this rule-

P7 T,-,: IF
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making proceeding, Applicant submits that it would be particularly 

inappropriate for this or any other operating license board to 

arrogate to itself a duty to inquire into quality assurance 

questions absent a contention on the subject. The Appeal Board in 

Susguehanna, Pennsylvania Power & Light Co. (Susquehanna Units 1 & 

2), ALAB-163, RAI-73-12, 114.1 _(Dec. 11, 1973), considered that 

it should stay its hand in this ae, even though that was a 

construction permit case. A fortiori this Board should not in

trude.  

Pressure Vessel Integrity. The matter of pressure 

vessel integrity was the subject of extensive review by the Ap

peal Board and the Commnission in the Indian Point 2 operating 

license case. consolidated Edison C o. (Indian Point Unit 2), 

ALAB-71, WASH-1218 (Suppl. 1), 488 (Sept. 27, 1972), modified, 

CL-72-29, TID-26300, 20 (Oct.__26, 1972). In that case, the 

Commission announced the rule that the question of pressure ves

sel integrity need not be examined by a licensing board unless 

there has beefl a showing of "special considerations.". Id. at 

21 n.5. Indian Point 2 does not require that a licensing board 

examine pressure vessel integrity; it only holds that a contention 

regarding pressure vessel integrity may, in the-Board's discretion, 

be allowed upon a showing of special circumstances. In the 

instant case, far from asserting the existence of special circum-
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stances, the parties have expressed no interest whatsoever in 

litigating a pressure vessel integrity issue. Accordingly, the 

Board has not been called upon to exercise the discretion allowed 

it under Indian Point 2. As Chairman Jensch correctly stated: 

...the Commission's direction itself excludes that subject 

since the parties have not raised-it . "Tr. 123.  

Fuel1 Den si fication. With regard to fuel densification, 

which the Chairman mentioned in his remarks more as a quaere than 

as an assertion (Tr. 122), Applicant is aware of no authority for 

the proposition that this Board is required to conduct an inquiry 

10/ 
into the question.- As with''the other areas reviewed in this 

memorandum, no party has filed contentions on this subject, and 

the Commission has not specially directed that an inquiry on'the---

subject must be made by the Board in this operating license case.  

Accordingly, the Board is under no obligation to enter into an 

investigation of fuel densification.  

-0/.  
Certainly Vermont Yankee does not so require. There, 

the Appeal Board held that "a motion to reopen may seek to expand 
the scope of existing contentions," and "may present newly discov-.  
ered evidence which raises additional considerations," even if 

"the precise contentions raised were not previously in issue . . .  

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Station), ALAB
124, RAI-73-5, 358, 363-64 (May 23, 1973). Thus, *the case really 
addresses fuel densification in the context of an effort of a 

party to expand the list of matters in controversy. No party has 

so moved in the instant case.
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THE LICENSING BOARD DOES NOT HAVE DISCRETIONARY POWER TO 

INQUIRE INTO QUALITY ASSURANCE OR OTHER MATTERS NOT PLACED IN CON

TROVERSY BY THE PARTIES.  

We have demonstrated that the Board in this case is under 

no compulsion -to consider any particular radiological issues, 

s ince no such issues have been placed in contention by the parties.  

In our view, it is equally clear that the Board does not have the 

discretionary power to inject such issues under the Commission's 

rules and precedents cited above. As the Commission said in pro

mulgating the "restructured" Rules of Practice, "if radiation 

safety matters were not Put in issue, they would not be considered 

at the hearing." .37 Fed. Reg. 15129 (1972).

That principle was followed in the Trojan case, dis

cussed supra at pp. 7 - 10. Trojan is a clear holding that a li

censing board has no discretion to embark upon its own inquiry 

in violation of the Notice of Hearing and the Rules of Practice.  

The 'not ion that a licensing board has discretion to 

force the parties to offer testimony on issues that the board is 

not required to decide finds no real support in the case law. In 

only two cases has such a discretion even been intimated;. and in.  

no case has it been exercised.  

The first case to note is the Fort Calhoun operating 

license proceeding, where the licensing board asserted that it
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"lundertook-its-own inquiry" of issues relating-to high-energy 

line breaks outside containment and the effects of fuel densifi

cation. Omaha Public Power District (Ft-. Calhoun Station), LBP

73-24, RAI-73-8, 591, 592 (Aug. 9, 1973), aff'd, ALAB-145, RAI

73-9, 630 (Sept. 13, 1973). In fact, however, the board was only 

pursuing issues raised in the first--instance by the Staff and 

"proposed as new matters in controversy by the intervenor." Omaha 

Public Power District (Ft. Calhoun Station), Docket-No. 50-285, 

ASLB Order on Motion for Reconsideration of Board's Order of 

January 24, 1973 (Feb. 6, 1973). The intervenor had been denied 

leave to participate with regard to these issues because of its 

"failure to prosecute its motions as directed by the Board" or 

to explain that dereliction. Omaha Public Power District (Ft.

Calhoun Station), LBP-73-24, RAI-73-8, 591, 592 (Aug. 9, 1973).  

Eventually, the intervenor was allowed to participate on the is

sues it had engendered. Id. at 592-93.& n.11. The many subse

quent cases in which entire operating license hearings have been 

dismissed upon withdrawal of an intervention- cast serious doubt 

Baltimore Gas & Elec. Co. (Calvert.Cliffs Plant),.  
LBP-73-15, PAI-73-5, 375, 377 (May 10, 1973); Metropolitan Edison 
Co. et al. (Three Mile Island Unit 1)j Dkt. No. 5.0-289, ASLB 
order Dismissing Proceeding (Nov. 16, 1973); Metropolitan Edison 
Co. et al. (Three Mile Island Unit 2), Dkt. No. 50-230, ASLB 
order Terminating Juniata Transmission Line Proceedings (Jan. 8,
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on the correctness of the Fort Calhoun board decision-to proceed 

without the intervenor, but-even if the case was correctly decided, 

tthe fact remains that the two matters pursued by the board were 

originally controverted by an admitted party.  

To the exten t that the Appeal Board's recent decision 

inMin ake tmi oerC.(Maine Yankee Station), ALAB-161, 

PAI-73-ll, 1003, 1020-21 (Nov. 30, 1973), allowed a contention to 

survive--for.review purposes-even though it had-been-abandoned 

below, the case is distinguishable on the ground that it was gov

erned by the Rules of Practice as they read prior to restructuring.  

Indeed, the Appeal Board specifically distinguished the case from 

Fort Calhoun on that ground. id. at 1021.  

1974); Wisconsin Elec. Power Co. et al. (Point Beach Unit 1), Dkt.  

No. 50-266, ASLB Order Dismissing proceeding (Oct. 24, 1973) (denial 

of all intervention petitions); Wisconsin Pub. Serv. Co. et al.  

(Kewaunee Plant), Dkt. No. 50-3-05, ASLB Memorandum and order (Oct.  

23, 1973); Tennessee Valley Authority (Browns Ferry Units 1, 2 & 

3), LBP-73-43, RAI-73-ll, 1062 (Nov. 27, 1973); Toledo Edison Co.  

et al. (Davis-Besse Station), Dkt. No.. 50-,346, ASLB Memorandum, 

and order (Nov.. 1, 1973); Sacramento Municipal Util.- Dist. (Rancho 

Seco Station), Dkt. No. 50-312, ASLB Memorandum and order (Dec. 11, 

1973); Indiana & Michigan Elec. Co. (Cook Units 1 & 2), LBP-74-, 

RAi-74- (Feb. 13, 1974); see also Alabama Power Co. (Farley Units 

1 &.2), Dkt. Nos. 50-348 & 50-364, ASLB Memorandum and order Ruling 

on Petition for Leave to Intervene (Jan 17, 1974); Petition for 

Derating of Certain Boiling Water Reactors, ASLB Memorandum and 

Order (Jan. 10, 1974). The Rules of Practice also permit the sum

mary disposition of contentions as to which there is no "genuine 

issue as to any material fact," Duquesne Li ght Co. et al. (Beaver 

Valley Units 1 & 2), Dkt. Nos. 50-334 & 50-412, ASLB order Granting 

Regulatory Staff's Motion for Summary Disposition (Jan. 11, 1974), 

suggesting again that the hearing should be reserved for truly con

tested issues.
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Another operating license board, in Commonwealth Edison 

Co. (Zion Units 1 & 2), LBP-73-35, RAI-73-10, 861 (Oct. 5, 1973), 

declared in dictum that 

"If, in fact, the remaining construction on 
Unit 2 had taken about nine more months (as 
indicated by the extension of Applicant's 
Construction time limit on Unit 2 granted 
recently by the Director of Regulation) the 
Board, even in the absence of a specific 
request, .would have exercised jurisdiction 
sua sponte to establish on an evidentiary 
record the QA performance of Applicant over 
remaining Unit 2 construction,since July 
20, 1973 and the Board fully intended to 
retain such jurisdiction in the present 
Initial Decision." Id. at 865.  

in that case, however, the matter of quality assurance had initial

ly been put in contention by a party. Id. at 892-99. In addition, 

Zion I & 2-was an un-"restructured" proceeding. Id. at 867 para.  

27. Accordingly, all the Zion board did was to announce its in

tention to pursue a matter that it was authorized to determine 

anyhow.  

The conclusion to-be drawn from those cases is that the 

Board has discretion to "refine" issues through the mechanism of 

the Prehearing Conference order and to take evidence to resolve 

uncertainty concerning issues raised by a party. Nothing in them 

indicates the slightest dilution of the Commission's statement 

that radiological matters have no place in an operating lice nse 

hearing if never put in issue by any party. 37 Fed. fleg. 15129 (1972).
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IV.  

-AN INQUIRY BY THE BOARD-INTO QUALITY ASSURANCE AND OTHER 
MATTERS NOT PLACED IN CONTROVERSY BY THE PARTIES WOULD VIOLATE 
THE ADMINISTRATIVE PROCEDURE ACT.  

The Board has asked, in its letter of February 7, 1974, 

that the parties comment on the effect of the-Administrative 

Procedure Act ("APA"), 5 U.S.C. §§551 et seq. (1970), on the 

resolution of the jurisdiction al issue here reviewed. Appli

cant believes that reference to the APA is unnecessary, since 

the matter of the Board's power is definitively settled by the, 

Commission's regulations and-cases thereunder. In compliance 

with the Board's request, however, we submit the following 

remarks on-the bearing of the APA. Several provisions of the 

APA are relevant to the instant situation, and each compels 

the conclusion that the Board may not inquire-into quality 

assurance and other uncontested matters.  

The first of those provisions is APA Section 556(Cc) (3), 

under-which the presiding officer may "receive relevant evidence," 

subject to the "published rules of the agency." The "published 

rules" in this case include the Commission's Section 2.760a, 

which serves to define what evidence is relevant in an operating 

license case such-as this. The Board, of course, may do the
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."fine-tuning" on the~question of relevance,-but where, as 

here, the agency has specifically excluded certain areas from 

consideration, it has necessarily made a decision that those 

areas are not "relevant" within the meaning of the APA., Thus, 

the APA requires the Board to exclude matters made irrelevant 

under the Commission' s rules.  

APA Secti on 556 (c) (5) provides that a presiding 

officer may "regulate the course of the hearing," but this, 

too, is subject to the opening clause of APA Section 556(c), 

and, for the reasons stated above, does not authorize the 

Board to take any actions not allowed under the-Commission's 

rules. Similarly, the catch-all clause of APA Section 556(c) (9) 

authorizing "other action"*.specifically inc orporates the re

quirement that the "other action" be "authorized by agency rule." 

In this case, far from being "authorized by agency rule," the 

inquiry the Board proposed sua sponte in its letter of January 

28, 1974 flatly contradicts a specific binding agency regulation.  

An even more fundamental principle of-the APA would 

be subverted by such an inquiry. That principle is that the 

"investigative or prosecuting functions" should not be mixed 

with th e function of judging. 5-U.S.C. § 554(d) (1970).. See 

2 K. Davisp Administrative Law Treatise 215 (1958). This
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would be contravened by the investigation of uncontested 

issues by-the Board. As the National Labor Relations Board 

held in Air Transport EgruipmentLlxc., 28 Ad. L*. 2d 853, 854 

(NLRB 1971), the hearing examiner 

"cannot and should not be required to develop 
extensive lines of testimony which have not, 
been-touched upon by the parties at the pro
ceeding. To require the trial examiner to 
do otherwise would seriously erode his neu
tral position at the hearing." 

This does-not mean that the Board is reduced to the 

role of "tan umpire blandly calling balls and strikes for ad

versaries appearing before it." Scenic Hudson Preservation 

Conf. v. FPC, 354 F.2d 608, 620 (2d Cir. 1965),. cert. denied 

sub nom. Consolidated Edison Co. of New York, Inc. v. Scenic 

Hudson Preservation Conf., 384 U.S. 941 (1966). Being more 

than an umpire requires the Board to insure that "all relevant 

facts are developed." See Stewart v. Cohen, 309 F. Supp. 949, 

956 (E.D.N.Y. 1970). But the facts thus developed must address 

the issues that have been referred to the Board. This is 

central to the separation-of-functions philosophy of the APA: 

the operating license board sits in an adjudicatory and not 

an investigatory capacity, and its function is to decide the



-24

case referred to it by the Commission, and no other.  

- Section 2.760a does not create a Scenic Hudson 

umpire problem. The Board has the power and duty to pursue 

issues raised by the parties in the hearing, and concomi

tantly, th e Regulatory Staff has the power-and responsibility 

to pursue elsewhere the regulatory issues, if any, not raised 

by the parties in the hearing. Neither the Board, in its 

Commission-defined jurisdiction, nor the Staff, in its 

Commission-defined jurisdiction must stand blandly behind 

the administrative plate. If there were other matters as to 

which the Commission believed a "full evidentiary hearing" 

was warranted, the Commission could have so directed the 

Board. See 10 C.F.R. 2.104(c) (1973). The Commission has 

not so directed, and nothing before the Board remotely suggests 
L3I 

that the Commission should have extended the _inquiry._ 

L2/ ---.  
Under the Atomic Energy Act, the Board is "to 

conduct such hearings as the Commission may direct. ..  

42 U.S.C. § 2241(a) (1970); see also 10 C.F.R. § 1.20 (1973).  

Cf. Clarksburg Pub.-Co. v. FCC, 225 F.2d 511 

(D.C. Cir. 1955). Even if such a showing had been made, 

section 2.760a would still bar this Board from overturning 

the Notice of Hearing. See also 10 C.F.R. § 2.758 (1973).
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To place matters in perspective, 
the fact that 

the Board-is forbidden to inquire 
into a particular area 

that is not being contested 
in this proceeding does not 

mean 

that that issue will never 
be examined by the Atomic Energy 

Commission. Other forums are available. 
Duke Power Co.  

(McGuire Units-1 & 2), ALAB-128 , RAI-73-
6 , 401 (June 13, 

1973). The Commission's Rules of.practice 
make-clear that 

the Director of Regulation 
has an independent responsibility 

in licensing. 10 C.F.R. §2.760a (1973). He also has con

tinuing authority to police 
the licensed activities. L~.  

10C.F.R. § 2.202 (1973 _ _ se ue wr Co. ,(McGuire Units 

1 & 2), ALAB-14
3 , RAi-73-9 , 623, 627 (Sept. 6, 1973) . if 

grounds exist for corrective 
action in any respect, and 

those giounds are not placed 
in controversy by a party to 

an otherwise contested operating 
license hearing, the Direc

tor of Regulation's responsibility 
to protect the public 

health and safety will still-exist. 
If there is a "roving 

commission," then, it lies with the Director 
of Regulation 

and not with this Board.



Conclusion 

For the foregoing reasons, Applicant submits that 

the Board is entirely without jurisdiction to create issues, 

hear evidence, enter findings of fact, or reach conclusions of 

law with respect to any matters not placed in controversy by the 

parties to this proceeding. Accordingly, no hearing should be 

held on quality-assurance. If, upon review of-this memorandum 

and those submitt ed by the other parties to the proceeding, the 

Board continues to "entertain substantial doubt" as to the mean

ing of Section 2.760a "as applied to the present case," see Con

_sumers Power Co. (Midland Units 1. & 2), ALAB-152, RAI-73-lO, 816, 

08-"1819 & %O (Ot-,173), Applicant respectfully moves' thle 

Board pursuant to 10 C.F.R. §2.718(i) (1973) for an order cer

tifying the legal issue to the Atomic.Safety and Licensing Appeal 

Board for determination.  

Respectfully submitt-ed, 

LeBOEUF, LAMB, LEIBY &MacRAE 

By 
(Partner 

1757 N Street, N.W.  
EUGENE R. FIDELL Washington, D.C. 20036 

Of Counsel Attorneys for Applicant

March, 7, 1974


