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UNITED STATES OF AMERICA

ATOMIC ENERGY- COMMISSION

" In the Matter of

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

(Indian Point Station, Unit
No. 3) ~

Docket No. 50-286

APPLICANT'S ANSWER TO PETITION OF
ATTORNEY GENERAL OF STATE OF NEW YORK
- FOR LEAVE TO INTERVENE

To: Mrs.‘Elizabeth'S. Bowers, Chairman
John B. Farmakides, Esq.
Dr. Marvin M. Mann
By petition dated April 19, 1973, the Attorney
General of the State of New York ("Petitioner") has sought
leave to intervene in the above-captioned proceeding. Con+*
solidated Edison Company of New York, Inc. ("Applicant")

opposes the petition for the reasons set forth below, and

: reserves the rlght to move to consolidate Petitioner with

the Atomic Energy Council of New York State if the petition
is grented. The=ihstent Answer is submitted to the special
Atomic Safefy_and Licensing Board designated to rule on
‘petitions to interVene.

There are three grounds--each of them sufficient

“in itself--upon which the petition should be denied. . To begin-
with, the petition is, in legal effect, submitted in behalf
‘of the State of New York, which is already a party to the
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.proceeding due to the intervention of the Atomic Energy
Council of New York State. See Petition for Leave to
Intervene by the State of New fork-dated'Nov. 27, 1972;
" Notice of Hearing on Facility Operating License, 38 Fed.
Reg. 6094 (1973). On this view, the petition should be Z
denied on the cround that,the relief sought haszalready
.been given.

A second basic reason for the Intervention Board
to deny the petition is that the petition is untimely.  Under
the Commission's Notice of Consideration of Issuance of
Facility License and Notice of Oppoftunity for Hearing,
37 Fed. Reg. 22816 (1972), the period for filing petitions
 for leave to intervene expired five months prior to the day
on which the Pubiic Proceedings'Staff copy of the petition
wasfpostmarked, April 24, 1973, and fiVe.and one-half months
prior to‘the day on which Aéplicant was formally served. ‘There
‘'has been no attenpt to show good cause fof an untimely filing,
10 C.F.R. § 2.714(a)(l972), save for a statement that the
"Attorney General's office has been waltlng for a draft
mEnvironmental Statement from. the AEC Staff on Indian Point
No. 3 and.nad expected a decisionvprior to this time with
‘regard to Indian Point No. 2." Petition at 5.

This explanation does not constitute good cause.

'}JFirst, developments in other Atomic Energy Commission dockets
are irrelevant to the requirement that such petitionsvbe:
ftlmely flled. Otherw1se, any partlcular proceedlng could

serve as a log-jam holding up all licensing cases. Second
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the uhévaiiability of ﬁhe_Staff's draft EnViroﬁmental

Statement does not excuse a late filing; bThe Attorney

General of New York ié no stranger to Atomic Energy
CommiSsion_proceedings, hasvhad access to fhe abundang
data alféady available to the public, and had the

. opportunity to.request any othervp£0p¢r materials under
the Freedom of Information Act. 'SIU.S.C. § 552 (1970).

Under these circumstances, the Board has ample authority

to deny the petition. Northern States Power Co. (Prairie

Iéland Nuclear Generating Plant, Units 1 and 2), ALAB-107,
| RAI-73-3, 188, at 192 -(Mar. 29, 1973).

The standards that govern the ¢onsideration of
untimely petitioﬁs for leave to intervene clearly warrant
denial of the instant petition. Thus, if appears that
the Atomic Energy Council of New York Sfate can both
represent and protect the interest of Petitioner. 10 C.F.R.’
§ 2.714(a) (1), (3) (1972). Although participation by
Petitionei may not "broaden the issues," Applicant sub-
mifs that the addition of another party--with separate
rights to argue, testify, and propose findings and con-

'clusioné-—canhot help but "delay the proceeding." 10 C.F.R.

§ . 2.714(a) (4) (1972)f In view of the role. of the.Atomic

‘Energy Council of.New York State, Applicant questions
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whethér_Peﬁitioher's participation will-“aSSisﬁ'in
devélopihg a sound record." 10 C.F.R. §‘2.714(a)(2)
(1972). - . -

Third and 1és£, the petition should be-déﬁié&_
fof‘failure’td comply with the CommissiOn's‘procedural
regulations. The petition, which.correctiy‘names thé.
prbceeding‘but'incorrectly uses the docket number. of
the Indian PointrUniﬁ 2 proceeding, was not signed.

10 C.F.R. § 2.708(a), (c) (1972). Although the "supporting
affidavit“ was sworn to, the petition itself was not pre-
pared‘undér oath or affirmation. 10 C.F.R. § 2.714(a)
(1972)",AS filed with the Commission by mailing on April 24,
1973, it was not accompanied by prdof of service on Applicant.
Applicant's counsel first learned on Mayv9, 1973, that the

" petition had been submitted, whén it réceived the Staff's

" answer thereto. A copy of the petition was obtained from
the Publib Proceedings Staff on that day. When the petition
was finally served on Applicant by mailing on May 10, 1973,
that service was in fact made on one of Applicant's counsel
of record in the Indian Point Unit 2 proceeding who has

not entered an appearance in the instant case. 10 C.F.R.

§ 2.712(b) (1972). To Applicant's knowledge, the petition

has not yet been served on the Intervention Board.



WHEREFORE, Applicant urges that the petition of
the Attorney General of the State of New York for leave to
intervene be denied.
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Respectfully submitted,

LeBOEUF, LAMB, LEIBY & MacRAE

Attorneys for Applicant
1821 Jefferson Place, N.W.
Washington, D. C. 20036

EUGENE R. FIDELL,
Of Counsel,

‘May 14, 1973
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- CERTIFICATE OF SERVICE . *

'I'hereby certify that I have served the

foregoing -document entitled'"ApplicantYs Answer to Petition

of Attorney General of State of New York for Leave to

- Intervene" by mailing copiés thereof first class and

postage prepaid, to each of the following persons this

14th day of May, 1973.

Mrs. Elizabeth S. Bowers

Atomic Safety and Licensing
Board Panel

U. S. Atomic Energy Commission

Washington, D. C. 20545

John B. Farmakides, Esq.

'Atomic Safety and Licensing
Board Panel :

U. S. Atomic Energy Commission

- Washington, D. C. 20545

Dr. Marvin M. Mann

Atomic Safety and Licensing
Board Panel L

U. S. Atomic Energy Commission
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‘Samuel W. Jensch, Esqg.

Atomic Safety and Licensing
Board Panel
U. S. Atomic Energy Commission

Washington, D. C. 20545

Dr. John C. Geyer, Chairman

Department of Geography and

Environmental Engineering
The Johns Hopkins University
Baltimore, Maryland 21218

Mr. R. B. Briggs, Director -
Molten-Salt Reactor Program
Oak Ridge National Laboratory
Post Office Box Y -

‘Oak Ridge, Tennessee 37830



. Mr. Ernest E. Hill

Lawrence Livermore Laboratories
University of California

Post Office Box 808-L-123
Livermore, California 94550

Max D. Paglin, Esqg.:

Atomic Safety and Licensing.
Board Panel _
U. S. Atomic Energy Commission

Washington, D. C. 20545

Chairman

Atomic Safety and Licensing
Board Panel

U. S. Atomic Energy Commission

_Washlngton, D. C. 20545

Chairman

Myron Karman, Esqg.
Counsel for AEC Regulatory
Staff

U. S. Atomic. Energy Commission

Washlngton, D. C. 20545

Stuart A. Treby, Esq.

Counsel for AEC Regulatory
Staff

U. S. Atomic Energy Commission

Washington, D. C. 20545

J. Bruce MacDonald, Esqg.

Deputy Commissioner and
Counsel

New York State Department
of Commerce

99 Washington Avenue

Albany, New York 12210

Atomic Safety and Llcens1ng Appeal

Board
U. S. Atomic Energy Commission
Washington, D. C. 20545

Hon. Louis J. Lefkowitz

Attorney General of the State
of New York

Attn: Philip Weinberg, Esqg.

Assistant Attorney General

80 Centre Street '

. New York, New York 10013

Nicholas A. Robinson, Esqg.

Marshall, Bratter, Greene,
Allison & Tucker

430 Park Avenue

New York, New York 10022

Angus Macbeth, Esqg.
- Natural Resources Defense
. “Council, Inc.
. 36 West 44th Street
New. York, New York 10036

Bugene R. Fidell
LeBoeuf, Lamb, Leiby & MacRae
Attorneys for Applicant



