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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of

CONSOLIDATED EDISON COMPANY Docket No. 50-286

OF NEW YORK, INC.

N NN N N

'e
(Indian Point Station, Unit No. 3)

ANSWER OF AEC REGULATORY STAFF
TO APPLICANT'S MOTION FOR RECONSIDERATION

In an order dated February 9, 1973, the Chairman of the Atomic Safety and
.Licen.sin.g Board Panel established a special -Atomic Safety and Licensing
Board "to rule on petitions and/or requests for leave to intervene" in the
above-captioned proceeding. The special Board thus established ("Inter-
vention Board") issued a M.‘emorandum and Order on February 28, 1973
which held inter alia that the petitions of the Cortlandt Conservation
>A.ssociation ("CCA") and Mary Hays Weik "are each fatally deficient in

| their failure to identify (1) specific aspects of the subject matter of the
proceeding as to which petitioners desire to intervene, and (2) petitionérs'
. specific contentions and the particular-factual bases therefore." The
Intervention Board's order therefore denied these petitions for ieave to
intervene unless amended petitions are received wi;hin 20 days "which,

in the opinion of the licensing board remedy the deficiencies outlined herein

and otherwise satisfy the requirements of 10 CFR § 2.714",
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In its Memorandum and Order, the Intervention Board also considered the
Motion to Consolidate operating license proceedings for Indian Point Units

The Intervention

2 and 3 (Docket Nos. 50-247 and 50-268) which was filed in the Indian
Point 3 proceeding on January 2, 1973-by the Hudson River Fishermen's

\

|

Association ("HRFA") and Save Our Stripers ("sOos™)
Board held that it had no jurisdiction to consider the Motion, but invited

21l petitioners admitted as parties to the Indian Point 3 proceeding to respond

to it.
On March 8, 1973, Consolidated Edison Company of New York, Inc. ("Applicant")

filed with the Intervention Board a Motion for Reconsideration of the Board's

|

February 28, 1973 order. The applicant urged that petitioners CCA and
Mary Hays Weik should be denied an opportunity to replead within 20 days

béfore the Atomic Safety and Licensing Board appointed on the Indian Point

3 proceeding ("Licensing Board" ), and also urged the Intervention Board to

withdraw its invitation to respond to the Motion to Consolidate which it
extended to all petitioners admitted as parties to the Indian Point 3 proceeding.

In urging the Intervention Board to reconsider these aspects of its decision,

the Applicant has raised several issues which should receive careful

consideration.
I. The Opportunity to Replead

Regarding the Intervention Board's granting of an opportunity for CCA and
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and Mary Hays Weik to amend their intervention petitions, the applicant
!

opposes the Board's action first on the basis that the Board was without

¢

authority to extend such an opportunity. The applicant finds nothiﬁg in
either the Commission's Rulesj’of Practice or the October 19, 1972 Notice

1

of Hearing in the Indian Point 3 proceeding which would grant exceptions

to the time limit for petitions set ‘in that Notice. The applicant then objects
to an extension of time on grou%nds. that the Intervention Board has authorized
the submission of untimely filipgs without the requisite "substantial showing
of good cause."

i
The regulatory staff finds nothing in the October 19, 1972 Notice 6f Heari‘ng
which discusses the filing of ai‘mendments to peti.tions which, although
themselves timely filed, have i)een judged not to meet the Commission's
intervention requirements. A; set forth in 10 CFR § 2.714(a), hc;wever,
those requirements specify that "the petition and/or request shall be filed
ﬁot later than the time specifie‘d in the notice of hearing, or as provided
by the Commission, the presi "ing officer, or the atomic safety and licensing
board designated to rule on ’chlc_a petition and/or request ...." Under this
* provision, atomic safety and li‘censing'boards enjoy broad discretion in
ruling on petitions for leave to\. intervene., and the staff can find 'no limitation

such as suggested by the applicant which has been placed upon the discretion

of the Intervention Board in this proceeding. The staff therefore believes
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that the Intervention Board was authorized to allow CCA and Mary Hays
Weik twenty days to file amended petitions, and that it acted properly in

doing so.

II. Filing of Amended Petitions with Licensing Board
The applicant asserts in his Motic;;l for Reconsideration %lhat the February 9,
1973 order of the Chairman of the Atomic Safety_ana Licensing Board Panel -
set forth no provisons which would authorize the Interveﬁtion Board to
delegate any of its functions to the Atomic Safety aﬁd Licensing Board
("Licensing Board") appointed to preside in the Indian Point 3 procéeding.
tFor the ;'a.ppointment of the Licensing Board, see Notice of Hearing on a
Facil';ty Operating License, appended to the Intervention Board's Memorandum”
and Order, at 2; also 38 Federal Register 6094 [March 6, 1973]). The
applicant therefore urges the Intervention Board to rule on any amended

petitions for leave to intervene which may be submitted by CCA or Mary

Hays Weik.

Under the terms of the order issued by the Chairman of the Atomic Safety
" and Licensing Board Panel on February 9, 1973, the Intervention Board
was created expressly "to rule on petitions and/or requests for leave to

- intervene." The regulatory staff feels that the Intervention Board should
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properly consider not only initial petitions for leavé tc intervene filed in
this proceeding, but also any amended petitions which may be received
hereafter pursuant to the Intervention Board's order of February 28, 1973,
The staff therefore joins with the applicant in urging the Intervention Board

to delete from its Memorandum and Order any delegation of authority to

[ \

|
the Licensing Board and instead to issue its own ruling on any amended

petitions for leave to intervene which may be received pursuant to the

Intervention Board's order of February 28, 1973.

III. Responses to Motion to Consolidate
In its Motion for Reconsideration, the Applicant sets forth several bases
for opposing the Intervention Board's invitation to petitioners made a party

to this proceeding to respond to the HRFA-SOS Motion to Consolidate.

The regulatory staff notes, however, that the Chairman of the Atomic Safety
and Licensing Board Panel has appointed in the above-captioned proceeding
the same Licensing Board which has presided in the Indian Point Unit No. 2

opéréting license proceeding. As this Licensing Board is well-acquainted

- with both the issues and parties common to these two procéed'mgs, the

staff feels that any responses to the Motion to Consolidate which are filed
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hereafter pursuant to the Intervention Board'

%
H

be addressed to this Licensiﬁ,g Board.

’ _ Respectfully submitted,

Edward L le
Counsel for AEC Regulatory Staff

Dated at Bethesda, Maryland
this 21st day of March, 1973.
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In the Matter of i

CONSOLIDATED EDISON COMPANY OF- Docket No. 50-286

NEW YORK, INC.

(Indian Point Nuclear Generatihg,‘Station,
Unit No. 3)
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CERTIFICATE OF SERVICE
f
I hereby certify that copies of "Answer of AEC Regulatory Staff to Applicant's
Motion for Reconsideration," in the above- captioned matter, have been served

on the following by deposit in the United States mail, first class or air mail,
this 21st day of March, 1973:

Samuel W. Jensch, Esq., Che:xirman Mr. Harry G. Woodbury P

Executive Vice President
Atomic Safety and Licensing Board Feet %ve._ tce sresiden
. o Consolidated Edison Company
U.S. Atomic Energy Commission

. of New York
Washmgton, D.C. 20545 4 Irving Place

Dr. John C. Geyer, Chairman New York, New York 10003

. Department of Geography and
Environmental Engineering
The Johns Hopkins University
Baltimore, Maryland 21218

‘Ms. Laura Seitz,President

Cortlandt Conservation Association, Inc.
44 Cleveland Drive

Croton-on-Hudson, New York 10520

Mr. R.B. Briggs, Director
Molten-Salt Reactor Program
Oak Ridge National Laboratory
P.O. Box Y : ;
Oak Ridge, Tennessee 37830

tomic Safety and Licensing
Board Panel
U.S. Atomic Energy Commission
Washington, D.C. 20545

Atomic Safety and Licensing

J. Bruce MacDonald : Appezal Board
Deputy Commissioner and Counsel U.S. Atomic Energy Commission
New York Department of Commerce Washington, D.C. 20545

99 Washington Avenue
Albany, Ngw York 12210
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Arvin E. Upton, Esaq. ;
Harry H. Voigt, Esq. '
Eugene R. Fidell, Esq.
LeBoeuf, Lamb, Leiby & MacRae
1821 Jefferson Place, N.W.
Washington, D. C. 20036

Ms. Mary Hays Weik
166 Second Avenue
New York, New York 10003

Nicnholas A. Robinson, Esq.
Marshall, Bratter, Greene,
Allison & Tucker

430 Park Avenue

New York, New York 10022

ir. Frank W. Karas ‘
Chief, Pub11c Proceedings Staff
Off1ce of the Secretary of the Commission
U. S. Atomic Energy Commission .
Washington, D. C. 20545
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EdwardALJ1e
Counse&l for AEC Regulatory Staff
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