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* ' COURT OF APPEALS -
STATZ OF NEW YOR :

- IN THE MATTER OF THE APPLICATICHN

CONSOLIDAT:D ?DISONVCOLPANY'OF NEW YORK, IHC.,

. Petitioner-Respondent,

and Judgment pu:

To review a determination of, and for an O*dev
x £
to annul the cetermina

- against - .
WALTER HOFFMAN , GERALD WAQOLLO JOH? “O?AITIS
WILLIAM MURPAY "and JOHN KOBIEROWSXI, as tne
Zoning Boarcd of Atseals of tae Village oi -
Buchanan, New York, = o

.- - -
v .

Respondents—Aépellants,
HUDSON RIVER FISHE KW S ASSOCIATIOV

*Intervenor-Pe;1t10ne:—Respondent.

- ——

- T T QHS"OVDEVTS ADPELLAwTs JURISDICTIONAL
-’ §TATSMENT PURSUANT TO RULE 500-2 OF TIE
. S —-.COURT OF APPEALS.

(I) . The title of the case is as above stated.

(II) The'ép;eal is taken from an order of the Appellate
-7 Division in the Second Judicial Department.

IR I1I) The éat2 of service of the Notice of Appeal is
o December 1, 1976. :

) I " - : - PO eiee Tl



. (IV) The Order appealed frcm and ¥otice of Entry

' thercof were served on Appellants by personal
service on their attorneys of record on
November 12, 19/6 -

';,(V) The name of the attorneys for the. pCtlthhQ*-'

respondent 1is williams & O'Weill. Their address.
is 130 East 15th Street, New Yor <y Now Yor
10003.

The name of the attornnv for the intervenor-
petitioner-respondent is NATURAIL RESOURCES :
DEFENSE COUNCIL, INC. Its address is 15 West - .
44th Street, New York, Mew York 1003G.. :

The reasons for and the authority supporting the assertion
that this Court has jurisdiction to entertain the appeal and to

revieW>the‘questions raised are as follows:

. Thls appeal ls taken as of right pursuant to aut ority granted
by CPLR 5601, subulv;slon (a), in an actlo riginating in t
JSuoreﬂe'Court Westcﬁester County from an order of the‘Appellate.
Division in ‘the :econd JLdlClal Departneat ‘The order'of the
'1Appellate DlVlSlOn ;lnallj determlned this action ard directed a
”Vmodlflcat101 of .txe order -and ]uagment of the !estcbes er County

Suprene Court (o1= paper) appealed from in a substantlal rc;pect,

,which is_w;thl ,'he oower-of the. Court of Appeals to rev1ew on

““this: agpeal. The spondents appellants who have taken this .

-appeal are aggrieved.by'the modltlcatlon.ot,the judgment.

The mate:ial'f cts are’ as follows.-

Thla pro e3511~ was brought by Consolldated Edlson Comoany of

New York Iuc., (nereafter "Con Edlson") oursuant to Arttcle 78



CPLR to annul and set aside a dcc151on of the Lonlng Board of

Appeals of the Vlllavm of Buchanan (nfreafter the "Zoning Board")

which denied Con Ed;son s aopllcat101 for a vazlance pursuant to
the Zou ng ordlwancc of the Vl’lage.

Con Edison hai.submitted an appli cation to the Bu11d1ng
Inspec.o‘ cf the Vlllage for a: bulldlng permit for uhe crcctlon of
a "clode cyc’e coollng toyer'"ysten"-;or Con Edison's nuclear
generatlng unit No. 2'at Indian Peint, Néw_York. Thé application
was denied and Con Edlson appealed to the Board for a variance to
permlt the erection of'the tower.

The reason forpthe,appeai, as_stated therein{ was_thatFCon
Eaisonvhad'besn required'by the Atomic Ehérgy Commission to

‘terminate operation of its ex15u1ng once-through coollng system

by May 1, 1979 and that, unless Con Edlson could show by data

a closed~cycle ccoling system, &s required, it would be unable %5

struct the natuzal-draft coollng tower.

- operate its licesased nuclear«generatinc plaat after May l 1979.

from actual operations of Indian Péint Unit No. 2 that the feolace-‘

ment of the eXLSulug system was unnecessary, it proposefq to ccn-

"It was further stated that, if Con Ediscn.failed to iustali

Y . . ) A . . - -

‘This, it was stzted, would result in serious praCulcal d;f;lCUltleS.

No clain wzs made of Lnnecessarj or legal Hardshlp, alt hcucn

~the applicaticn was for both a use variance and an area varlance..

The structure reguired for the closed-cycle cooling system



>

. proposed to be'installcd by Con Edison, is a massive cooLing
tower 562 feet high, with.a base-diameter of 462\fect and a top

._dieﬁeter_of 310 feet. The tower will'produce.at the to? blow—
oPfs of vaporized w ter iﬂ-the form of wﬁife vapor plﬁmes.or
‘clouds of varving size. and stabilit"..}Due to the:salinity of-the
Hudeon River water at"Indian'Point; the vapor will-contain selt
droplets'which will drift and fall to the.ground substantially |

throughout Buchanan with a conseguent effect cn vegetation and othe
property in the vicinity. )

No building: permlt can be 1ssu°d for such a tower pursuant
to Buchanan's ZzZoning Ordinance without a variance ‘since the h 1ght
" of the tower far exceeds the maximum permitted in Con Edison's

M-D Zone on which the .tower is to be located, or any other. zone, and
} : * .
the use requirements of industrial operation in the-M—D Zone forbid

-~

uses which project suc& a vapor keyond Con Ed*son S pro tv, or
) 4

. whichvdisperse the resultlug salt cep031es on vcgeeatlon and oroperty

of Buchaﬂan s re s'd nts. e o

What Con nc*son referred to as . a requlrement to termlﬂate its

- - - - - oy
- t-

once— hroagh coclin g yseen by May lh 1979 *15 1ncluded_1n its

. fac111rv cperaﬁing license and was in- erfect when this proceedlng

_was comne-ced and depided,at-Specxal'Ierm.

Con Edison was required bv lts llcen e to evaluate the econemi

>

and environmanz2l impacts of an alternatlve closed c"cle systew 1n

order'tovde arnine a preferred system'ﬁor inntallation. The evalua-



‘tion was required to jot3 submxttcé to the comnission bY pDecexber 1,
- 1975, for review ﬂwd aporoval prﬂor to conserucelon.
Thaﬁkvaluation was made in a three—volumﬂ Cooling Tower
—
Report which was suon.tted to thc Vlllage. _The report describes
and discusses various typeS'of closed-cycie coollng syctnms, in-
elgding the use of oonds or sprey canals for natural»coollng, and
two basic systoms,of cooling towers referred to as wet toﬁers and -
dry_towers.' Dry towers involve no fogging or plume or Sait
f5pray sucn as those_which are cnaracteristics of’the we t towers.
The report rules ‘out ponds, Spray canals and dry towers; howaver
and:states that, if an alternatlve to the cnce-throuuh roollng

system 1 is requlred, a naeural—draft wet coollnq rower system is.

selected as the prchrred closea—cg*’e C"Ollnﬁ system. y

Thls selection was made thnout consulta*lon wrth or aporoval

[}
PRT]

. by the Villagevoﬁ Buchanan.- The recora contalns no ev;eence that
it has been approved or ordered lnstalled by the \uclear Pegula—

tory Comn1551on.

—

~f"he EnVl onwontal Protectlon hgency has also ordered'Con

»Edison'tojcease dperatlon of its present once—through COOllng

14

. ‘system by May e 1979, “put there is nO'eVLdence on the record that

it has ordered oF aaoroved the installation of the cooling tower
for which the szriznce was requeseea.

" The chln" O ¢inance of the Vllluge of Bucnanan requires

that anyoneAwh: u.cartakes any new constructlon shal1 apply to

the Buildinq'lnspector for a zoning permit, and that the Bulelnq

's-..

o




provisions of the or

inspector is given the duty, power -and authcrity to -enforce the

-

.

Board may not granc a use variance unless 1

-

dinance. It further provides.that the Zoning

t finds that strict

applicaticn of the use provisions of the ordinance would result in.

<.

-

both p:actical Cifficulties and legal.hardship for the applicant.

Before such a variance may,be granted, the Board must also find -

that the varlance regues ted is a dcparturc to Oﬂly a minor degree

fron the text cf tho ordlnance, anc that lt is the mininum varlance'

that will accomplish the purposa
Area variances may be granted on prooi
culty only. (A gquestion has been raised as

variance is required in view of a provision

1}

“exempting utility towers from height limita

Legal hardship is defined as follows:

Hardship pursuant to well éstablished Court

‘three point bardship, namely:

(1) The 122d in cuestlon cannot ylcld
return if used only for a. pu"posp
that zone.. :

(2) The- of the owner is not se

of practical diffi-
to whether any area
of the oréinahce
tions.)

“ﬁatdshi? or Legal

decisions - means a

a reascnable
allo 7ad in

1f-inflicted, .
S anc. nO\- tO ) T

: olight
- ©© - Bbut is due to-uniqgue circumstance
} the ganaral conditicns in the nelghborhooa.

(3) -The usa to be aubnor12°d by the variance wlll

it na®  pot altar the essential character of the
.. leecz2litiy nor depreciate . aesthetic or property
: - valuss.” ‘ : - - : R

 Tha Zoning Beard denled the aéplicatio

. . . Y
ke e . . . ( .
. - ()

B~

n fof'the:récueéted

-

vafiéﬁc%s, It .ound an absonce of harn to Cnn 26150n in not belng




&

relieved of ‘the requrrowext* of tnt Zonlng Ordlnantt bacause Con’
Edison<had not shown,that it was under any compulsion to constructv
the fo wer described in the aoplwcatwon or to taker any other

de initive steps in contravention of,the ordinance, and might never
be in a poSition where-it_was authoritatively.tommanded to erect
such a structure.'AThe Board also pointed out that‘Con Edison had
arrogated to itseif the decision.és to which type of closed?cycle,

system, if anv were to be installed, had the least drastic impact

on the Village of Buchanan and would be least disruptive to the

communlty

- The Board also pointed out that .Con Edison had not shown that
the variances requested were the'minimal_variances which‘must'be
granted~in order to preéerve the spirit 6E the ordinanterwhile

-~

protectlng the public interest under Vlllagn Law §7-712, subd.

A2(c) - The de ci ion also states the Board s findlng that a closed-

cycle cooling system. does not recuwre the 565 fcot tower for which

- . . - . : PN

the varianée was requeuted S . S

This pro eadin g waq,'consequentlv commenced by Con Edlson,‘
solely aga ih the Zoning‘Board.' Veltqer“ the. Vlllage, the village

0 -

- - C e - B

Trustees nor the Eglldlng Inspector was ]01ned as a palty The

Hudson River risherman' Assoc1atlon was parﬂlttcd to 1ntervent

as an additicnzI et ltloner._ In the petltlons, the claims were

‘made inter-alii iRat; unless the variances applled for were granted

Con‘Ediscon w23l ba’ unable to comply w1t1 the requxreﬂents of its



federal license, and i*f E.P.A. pcrmlt which would be conktrary to

-Artlcle VI of the Const tutlon 01 the Unlted St ates, and that the

zoning Boarxd's CeClSlon would constltute an. undun burden on

'inters ate commerce in violation of §8 of Arthle I of the Unlted

' States Coastituticn.

The'decision at Specral Term, whlcn Lhe Appellate Division'
modified, stated thatuthe prov1srons of subcectlon (c)y of §2021
of the Atomic Bnargy Act, whlch require~s the Commission tO retain
authority with respect to the constructlon and o"eratlou of
“utilization facilities", indicated Federal_preemptlon with re-
spect to local'législatﬂon in matters c0ncer1lng the generating

unit despite the prOVLSlons of a later s'bdivisi n of_tue.ea e

section of the statucte whlch provrded that "notnlnc in this section

“shall be construed to affect the authorlty of anj state oxr local

agency +o regulate activities for purposes other than protcctlon

against radla ion bazards."

Aside fron +ha statutory language, the court also found _an.

1mplled pre pt101 hncause of the perva51ve federa1 rcgulatlon -

» - -

- of Con Zdison's fa:ility. o S oo

Neither se=ition was granted lnsofarvas it sought the grant

of the varianze applied for.' Instead the’ court oec1oed that the

PR}

actions of th2 zening Board in requiring Con'Edlson o sees a

- puilding ‘permit and in attemptlng to reculate or prOhlblt con-

struction o t:=2 closed-cyc e coollng s;stem contraveaeo the

supremacy clause of the Unlted States Congtltutlon and were illegal



oo

“and attempted;

cycle cooling =

and void. The Zoning Board was cnjoined frcm’enforcing'or at:::oting

.to enforce the pr ov1glons of Lhe Bucaanan Zonlnc Code as adgail inst

constru ion by Con Edison of a close —cvclc coolldg system at its

Indian Point No. 2 facility. .

The judgment, at Snec1al Term, ordtrcd adjudged_and decreed
that the actions o the Zonlng Board in rcqulrlﬂg thc_oetltl ona

to seek a building p rnmt und in atteﬂntlng to regulatﬂ or pro-

‘hibit construction of the closed-cycle.cooling system referred

to in thevpetltlon, cont*aveno the suobemacy clause-ofrthe_Uni;éd
States Constltutlcq and are: thus llle"al and void.

The petltlons were granted “to thc extent that the Zzoning
Board was enjoined from enforcing or attemotlng to enforce t’c
proVisions of the zoning Qrdinéhce'as agalnst constrtcc1on by Con

Edison of a closed-cycle cooling systam at its Indlan Point No. 2

~ facility.

The-Appellate Division modlfled the judgment by deleting the

provisions theract whlch had adjudgcd that the gctlons of the

Zonlng Board which required Con Edlson to seek a bulldlwg permlt

ﬂ'

gulate or prOthlt constructlon of a closcd—'

cycle coo olin

ng svstem C -ontravened the suoremacy clause of the Unlted
Statns Cow itution aﬂd were thus 1llngal and v01d and hlch en-

joined the Zoﬁ::: :oard from enforcing or attenp;;ng to enforcc

the zoning oriinance aqawnst construction by'Con Edison of a closed-

fstem.t It substltuted therefor a dlrectlon tba_ the

L]
4
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.

" zoning Board issue the variance to Con Edison for the coastruction

of a tower as part of a closed-cycle ooliny system, and a pro-

vision that respondents might regulate local and incidental con-

ditions relative to the constructlon of‘the proposed facility.

The 3Ld gment was affirmed as so modified.

.

The Appellate Division'S'decision slip which was made a part

‘of its order, howe fél, besides providing for such deletlon and sub-

stitution, also stated‘that'the court-agreed with Special'rerm that
the Zonlng Boavd s action in denjlﬂg Con Edmson the variance contra-

vened Federal Law as noted in lLS dec151on and . concl als ‘hat

T Loy

.such action. con travened State Law (Puollc Serv1ce Law - §65 subd. 1;

T;anso ._etion CorporationlLaw §ll). The Apoellate Dlvlsl

r : o

further directed that the proper village authorltles should be
permitted limited regulation of local and incidental facilities-in

‘accordance WLtn the zoning ordinance as long as sucn‘regulation is

‘reasonable and not lqcon31stent w1th ths constructlon of the pro-

posed facilitv.

It is respectfully submitted that the modification by the

Appellate inisioz.was clearly substantial, and that the Zoning

- - c-
- - - .
- 3

" Board is obviously aggrieved tﬁereby: While the judgment at Special

. Term declared that actions by the Board, which as a matter of fact

the Bcard hadé z=zver taken (req iring Con Edison to zpply for &

" building permit and attenoelng to regulate or rohibit consiructicn

of the closeé-cvcle c oollng svstew) were. uncons-ltutlonal 'it

directed nc action by the Board ‘but ﬂnrely cn301ned it from



attempting to enforce the zoning ordinance. This [ njunction had no

efﬁeét on the Zoning Board's normal,activiﬁies. Tgc:Zoning Roard

was not charge ed with thc.éuty, or.grantéd the:aﬁﬁhority to enforce
the zoning obalﬂahce Enforcement of the ordlnnn'" was a Eunchxon
of the Building Inépector, who had not been made « partyvto1this
broc eéing. | ' -

As moalfled bj the order of .the Appeliafé.oivision, the

judgment now directs “he Zonlng Board to issue a Variance ﬁhichvit
has,not been given authority to issue by the legl lature'(Village
Law §7-712) or the Boa*d o‘ T*ustaes of the V1111qe, and whlch it
haé peen forbiddern to issue by the- provis*ons of thc 70ﬂlng ordlpance

 'without‘proof of leqal hardship, 28 deflned thcxvlp (Zonlnj
Ordinance §54—43). Certalnly ‘the Zoning Board had no leqal du;y
+o0 issue the vaxiance and it is fundanon;el ;hat’a jddgment in ‘the

. nature of mancamus will not xssue e\cept to comt-l periormance of

official duty claa'lv lmoosed by law. (Hattcr of Bu’r v. Voorhis,
Hatt=s

229°NY 382, 387;-. uat=er of Colontal Beacon Oil ¢ Co., Inc. v. rinn,

——— i am e e

- . s

4f=5245-App.fDiv.-453”3‘d DePt. 1935 aff a. 210 NY 591; and cf.

- -

i7 gearsdale SupdIY Co.. V. Vll of Sca rsdil ,. 8 “\ 2d 325, 330.)

JTmem T Thiere Was a,’"*tbe* ﬂOGl;l”atlon by the \*“ellata D1V15101 1n

Zn:the statement o its conclusxon that in denying the variance the

.Zi-zoning ozdéinanzz ¥ lat&d State Law. In this ‘onnectlo ik was

2

ez atghed tnat -ne.Zaning. Board had 1gnovnd settl ‘i state Law to tne'

ftect that zS2ing requlaulons cannot pe usel =2 prcvent utlll»lcc

. S - =1l-



. from constructing necessary facilities, and obviously the Appellate

Division found that the Zoning Board had ignored State case law to

_that effect.

‘However, the short and complete answer tovthét argument is that
Con Edison had cémpletely~failed to establish any.necessity fdr
the'construction'of the tower. for wh;ch the variance waé sought.

It is apparent that the license under which Con Edison is
operating does not reguire the ereétion of the‘proposed cooling
tower. That chcice was made by Con Edison. Concededly there aré;.

'otheflalternatives which will be equally'effectivé. .

"Even Con Edison did not claim in its Cooling Tower Peport that

L]

this massive cooling tower was a necessary installation. It

e

was reported as the preferred closed-cycle cooling system..

rh

The modification cf the judgment by the Appellate Division

was "on the law" and it is respectfully submitted that this court

has jurisdiction to entertain the appeal and to review the qusestions -

-.raised; - - . - N '
: Su:;n"ltted '[ere'.,-f‘];-th .are copies of: . - | . - -
. (1) The dated Notice of Appeal. 0 oo
:¥~-:- - (2) The Order appealed from. | o -
EEEEC The Memorandum Opiniod of the-Aépellate Division. .

a2 e



(4) The Judgment revers;d oy the Apon;latb DLVlalOn.

(5) The flndlngs and conclusions upon whlch such Jucgﬁeﬂb
was entered. ,

Dated: White plains, New York

December 3 , 1976

ARespectLullj submitted,

McCARTHY, FINGAR; DONOVAN & GLATTHAAR
- Attorneys for Res"oncenta-Apoellan s

As Specmal Counsel to

CARL R. D'ALVIA -

village Attorney, Village of Buchanan

175 Main Street

White Plains, New York 10601

(914) 946-3700: '
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Henry J. Smith, Esq.

December 7, 1976

. ) - -"‘ ’

McCarthy, Fingaxr, Donovan & Glatthaar

175 Main Street
White_Plains,

New York 10601_

Re: Matter of Consolidated Edison v.
) Hof fman :

Dear'Mf; Smith:

I acknowledge receipt of your 500.22 jurisdic-
tional statement in comnection with the sbove-entitled

matter.

- The Court may examine its subject matter juris-
diction sua soounte.. ' . :

Your ‘jurisdictional statement is quite ample.
Nevertheless, two aspects of the order sought to be
appealed require further inquiry and amplification.

~First, there

are aspects to the Appellate Division order:

.- - which may deprive it of the necessary finality for any:
appeal as of-

right. I refer to the decretal language

--that 'respondents may regulate local and incidental
- conditions relative to the constructicn” etc. Secondly,
the aggrievement issue raises the arguable assertion

~ that the Appellate Division order in reality benefits the “
=. Zoning Board by eliminating the broader declaration of ‘

unconstitutionality and substituting a direction for a
variance but
.~ Board's power.

with some control and conditions within the

This communication is without prejudice to any
motion any party may wish to make. If you cenclude that

"the order 1is

-

not appealable as of right, please arrange



' Henry J. Smith, Esq.. -2- " December 7, 1976

for the execution of a stipulation consenting to dismissal
of the appeal and transmit that paper to my oifice. 1If

a stipulation is to te Lort1COﬂ1ng, please inform me
immediately.

On the other hand, if you wish to persist in the
appeal you are invited to present to the Court in writing
within ten days of this letter's date your comments justi-
fying the retention orf subject matter jurisdiction. Your
adversaries are likewise afforded this opportunltj

Very truly yours,

LM&M

se h W Bellacosa
JWB:im : '

W/
cc: Williams & o' Welll Esqgs. ,
National Resources Defense Council, Iﬁc.
George Morrow, Clerk of Westchester County

[
L]
]
e
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STATE OF KEW YORK ot v

- IN THE MATTER OF THE APPLICATION S .

of
CONSOL.LD:-\L"D ‘=‘DI:O‘T CO..TD ".Y CF NEIW YORK, INC .u,
Peyltlone*-Resnondent

To rev1ew a Qatermlnatlon o&, and for an Order

"'and Judgment pursuant to Article 78 of the CPIR

LPRZ

. .WILLIAM -.‘ZD?R.‘.Y and

: "goning Board of Appeals of the village of
" Buchanan, New York, . = S

‘to annul the dete“nlnab on denv*ng a variance,
. —agalns [t
hALT“R HOFF: G

ALD MARALLO JOHN WOQATTIS,
JO= hOﬁlaQOWSKI; as the-

; "1\Respondents—Appellants,
HUDSOa Tv*q :IS oMAN'S AoSOCIATIOV,

-

,f f;_,j~3*' Intervenor~P=t1tloner—Responcent_

->;f:;:*;’RaSPONDENms— APDELIANTS' SUPPLEMENTAL
.. . JURISDICTIONAL STATEZMENT PURSUANT TO
-7} " SECTION 500.2a OF THE RULES OF THE
e .ifl... _ COURT OF APPEALS.

. g s - Lo - - B - Lo
[ - . . s> . —— . -—

" MCCARTHY. FINGAR, DONCVAN & GLATTHAAR
.. ATTORNEYS AT LAW
178 MAIN STREET
WHITE PLAINS, N.Y. 10601
. 914-946-3700



éanT dF APPEALS L
STATE OF NEW YORK : | ‘  ,“;f-
IN THE &ATTER OF TEE APPLICATION
of
CONSOLIDATED EDISOXN ’OHPAJY OF NEW YORK, INC.,
Petltlon°r—RESDOndent
To review a deternlnatlon of, and for an Order

and Judgment pursuant to article 78 of the CPLR
to annul the deternlnatlon denying a Varzance,

'-agalnst-

WALTER HOFFMAN, GERALD MARALLO, JOMN MORAITIS,
" WITTIAM MURPRAY and JOHN KOBIEROWSKI, as the

Zoning Board of Anpeals of the Vlllage of
Buchanan, New York

'ReSpcndents-Appellants,
HUDSON RLVER FISHLR. A37'S ASSOCIATIOW,
Intervenor—PetltLoner—Respcndenb.
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~ . RESPONDENTS-APPELLANTS' SUPPLEMENTAL
. JURISDICTIONAL STATEMENWT PURSUANT TO
. SECTION 500.2a OF THE RULLS OF THE
__COURT OF APPEALS.

. -
L

On Decémber 3, 1976. we forwarded to'the.Clerk of

this Court our jurladlc*':.ona1 tatement pursuant to

Saction 500.2 of the rules of tr s Court.
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BY communication from the Clerk, dated December 7,

1976, we have been informed that two aspects of the order

.

sought to be appealed require further inquiry and amplifi—

»

cation'és.follows:

"pirst, there are aspects to the Appellate Divi-
sion order which may deprive it of the necessary
finality for any appeal as of right. I refer to
the decretal languagz that ‘respondents may
regulate lccal and incidental conditions relative -
to the construction' etc. Secondly, the aggrieve-.

ment issue raises the arguable assertion that the
Appellate Division order in reality benefits the
Zoning Board by eliminating the bvoador declara-
tion of unconstituticnality and substituting a
direction for a variance but with some covtvol
and condltlons within the Board's power."

Wlth reopact to tne suggestlon tnat ‘the dec*etal

languagn of the orde* sought_ to be anpealed rron nay deD*lVev

‘it of the necessary finality, we respectfullv submlt that

the order modlfles the jucgment oF the Sovecial Term of the

Supreme Court so that it now dlrects by its decretal prov1—

c e ] -
— - -. . - -

sion that the Zonlng Board" of Appeals of the Vlllage'of- -

Buchanan "be and they hereby'are.directed to issue the
variance to petitioner for the construction of a tower as

part of a closed-cycle cooling system”, énd provides that

“respondents may regulate local and incidental conditions

relative to the construction of the proposed facility.”



That judgment, we respectfully submit, is an unguali-

fied direction to the Zoning Boa.d to issue the variance

applied for and, as such, it flnallv determines this pro-

ceeding. That was the relief reqteated by the petltloners.

and the granting of that relief leaves_nothing further to

be determined in this proceeding.

Neither .the judgment, as modified, nor the order of

the Appellate Division makes any provision for - the issuance.

. of a variance which 'may be conditioned-on the compliance by

Con Edison w1tn any spec1f1c direction ty¥ the Board. Even

if they aid, however} the order of the Appellate Division

would, nevertheless, finally determine this proceeding.

The Zoning Board does not act, of its ewn motioh, to
regulate local condltlons. Its dutles and pOWerS are de-
scrlbed in §54-41, B. of the Zonlng Ordlnance of the Vlllage

of,Buchanan aslfOIIOws;;'- I =, ’ IR
-, - "phe duties and powers of the Board shall be to
. hear and decide appeals if it is alleged an
error has been made in.the enforcement of this
ordinance; hear and decide requests for uses
and variances.  The Board shall have such other
‘duties as may be provided or made necessary by~

.. this ordiuance, 1nclud1ng the interpretaticn or'
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boundaries, the holding of publiic hearings, the
referral of any pertinent matter to the Plan-
ning Commissicn for review and recommendations,
and the maintenance Of records on all decisions
and findings."

" similar provisions are contaihed in §7-712 of the Vi;—v
lage Lav. . Variahces are“graﬁted only on eppeals. (Zoning_
0rd1nance,_§54 43). The'Zoniu§ éoard'may also hear and
deternlne apnllcatlons for specral pexm mits for specified
uses.. (Zonlng Orcdinance, §54 33) Thus no prov151on of the
orolnance or the statute autnorlzos the Zoning Board to

regulate local conditiops_except insofar as such regulation

may result from jts action on an appeal from a determination

of the Building Inspector, Or On an application for a spe-

cial permit.

The prov1510ns of the order_of the Apoe‘late DlVlSlOn

that the Board may regulate "local and 1nc1dental conditions

- . -
—— - - - -

1at1ve to the constructlon of the proposed fac1lltY'are

- obviously intended to make it clear that. tno Board may still

exerc1se its powers w1th respect to local and 1nc1dental

condltlons lf in the future, the Board may find-it a pro-
prlate to do so in the course of an appeal from a decxslon'

of the éuilding.lnspector, or an appllcatlon for a special

permit.



Any decision which it may make on such an appeal or
application will, of course, be subject to review in a

proceeding pursuant to Article 78, CPLR (Village Law §7-712,

3). That review, however, if applied for, will be in a
separate proceeding and not in tn*s proceeclng in which

the order sought to be apnealed frOn was nade

It is respectfully submitted, therefore, that even
thoﬁgh there may be a pOSSlblllty of future apnoale to the
Zoning Boa*d with respect to the "llnlted tegulatlon of
local and incidental conditiens" which the "proper Vlllege

" authorities" may attempt to act uéon under the decision of
the Appeilate‘DiViSiOn, this prdceeding ieifinally determined
by the modlflcatlon of the judgment appealed.ftom, which.
directs'the issuance of the variance applled.tor by Con

- T ,Ebenwif the ordet of the Appeilate DiviSiOn:were to be

construec as authorl ing the lssuance oF a condltlonal

-y e
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ariance the result would be the same sznce, iF condltlons

— e R -

ere so 1mnosea. tbe only questlon Whlch COle arise would be

-~ - - [ Coeee - e - ..,.t.‘e_

whether the issuance of such a condltlonal varlencc COﬂOlled

e P > -~ [T e~ m - ~ -
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w1th the ]adgment as moleled Determlnatlon of that
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question might Involve interpretation of the order nf

the Appellate Divisidn»but"would 10t require any further

judicial action by way of amendment of the order or of

the judgment which it modified.

Wlth re spect to the suggestlon that there nay be an
arguable assertion that the Apoellate DlVlSlon orde -; in .
reality, bGHEtha the éonlng Board by. ellnlnatlug the
declaratlon of . unconstltutlonallty, and subst*tutlng a
direction of a variance, we resoecttullj submlt that the
complete answet to anf suchlargument is that the Appellate

Division did not eliminate the declaration of unconstitu-

. tionality.

The judgment at Special Term decreed that the actions

of the'ZOning Board "in requiring the'petitioner to seek a

bulldlng p°rllt and at emoting to regulate oriprohibit con-

tﬁtructlon of the closed-cycle coollng systen referred to i

-
-

".the petltlon, cont avene the supremacy clause of the United

-States constitution and are thus lllegal and void." It

- -

- further en;ozned the ZOnlng Board from en;o*cxng or attenotlng

to enforce the prov151ons of the ZOnlng Ordlnanc

cZ —In the Appellate UlVlSlOn we argued that, wnatever

- \

other actlon that court m;ght deClQe to’ takc, the judgmen:

-6



. | aépealed f;om could ﬁot stand in that form, since the Zoning
Board had gbviously not reguired Con Edison-tq apoly for-a
building permit, nor had it att%mpted to préhibit oﬁ regu-
late th;-construetioh of the coolingAsystem. Building per-
mits were required by actibn.ofvthc*Board of Trustees in.
enacting a Building code, and régulation orHprohibitién of}
the éonstruction of the cooling syséém resultad irom the
operation of thé Zoning Ordinance, or. the Buiiding Code, as
enacted by tﬁe T:ustées, gﬁd was in the hands of the Building
Inspector. . The Zoning éoard had no-pqwer tb;enforée the

. N ordinance, nor had-it attempted.tovdo so;‘ Ail it did waé

to act, at Con Edison's request, on Con Edisoﬁ'§ appeai

for a variance.

.We further argued that~the facts disclosed did not war-
rant the issuance of an injunction.. The Appellate Division,

'apparéntiy as the'resulé of'£hat'argumeﬁt,‘aeleﬁeé the decretal

rovisionsnof.the 'uagment'which.proviaéd that the_act of the
prot J 4 Len. :

-

 Zoning Board in reguiring Con Ediscn to seek a building per-

mit and in attempting to regulate or prohibit ceonstruction’

COntraveﬁed the supremacy clause of the United States_Con-A

stitution, and the injunctive provisions thereof, and substi-

- tuted therefor the direction for the issuance of the variance.
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In so doing, however, they did not eliminate the con-

 stitutional question. In the Appellate Division's opinion

and decision slip, which 1s expressly made a part‘of the

order SOugnt to be apoealec from (see O*dor, Exhibit 2, sub-

mitted with jurisdictional'statement) that cou:t stated:

“We agree with Special Term that appellants'
actions in denving petitioner the variance
sought by it contravened Federal Law as_noted
in its decision." (Emphasis supplied).

The contravention of Federal Law was noted in the:

decision at Special Term in the following langu ge:

"hecordingly it is the decision of this
court that the actions of respondents in
requiring petitioner to seek a building
permit and in attonptxnc to regulate or
prohibit construction of the closed- cvcle
cooling systeam, contravene the supremacy
clause of the United States Constitution
" ‘and are thus illegal and void." .

chordingly, as we read the order of the Apocl ate

- . -

-

.D1v1510n, the questLOn of nreembtlon under the supremacv

clause is still in the case, and in order to succeed on

this eppeal the.ZoningABoard must not only.esteblish that

-

1ts action did not v1clatn State Law, but must also convince

T
oty

thls Court that Congress had not so far pfeempted the field



with respect to the regulation of nuclear facilities as to

require a determinatioa that the action of the Zoning Board

.~ contravened the supremacy clausc.

ﬁ

-

We respect tfully submit that, if the'Appéllate DiviSion
had not also found that the action of fhe zoning Board con-
trayened State Law, the‘finding Qf'Federal préemptién WOuld
have been éuffiéient; standing alcne, to jusﬁify a direct
aponal to this Cour tlpursuaht to CPLR 560l(b),-par.~1 (cE.

Nettleton v. Dlﬂnond 27 N.Y. 2d 182, 189).

The Appeliaté Division order did not benefit the
zZoning Roard by‘eliminating’the declaration of unconsti-
tutlonallty. Neither did it benefit the Zoning Board by

substituting therefor the direction tHa* a Varlance issvue.

The judgment appealed from, although it erroneously

held the Zoning Board *esnonsmble for the requirement that

-Con’nﬂlson shOuld apolj Lo; a oulldlng pernlu and for

- -
.

attemoulng'bo regulate or: DrOhlblt con Edlson s prcsosed

coollng oweh, dld not‘recu1re any action on thc part of

the ZOnlng Board. The injunctive provisions agalnst en~
“fbrcen°nt of‘“hé”dfdidahce did not, in any way, limit the

- T e e e - .l



Board's jurisdictioﬁ or'authbrity, since it had no authbrity
to enforce the ordinance in any cvent. AS'Qé.baVé séated{
however, the judgment; as mod;fipd by the ordef.of the Aﬁel;
1a£e Division, now reguires the ZOniﬁg Board to take af-
firmative action, whlch it has no authority to take, and
‘which in its opln;on w;ll not be in the best ln;eroshs of

the inhabitants of the Village of Buchanan.

Dated: White Plains, N.Y.

December 14, 1976

Respectfully cubmittad,

McCARTHY, FINGAR, DONOVAN & GLATTrIAAR

Attorneys for Responaants—koool Lants

As- Special Counsel tO CARL R. D'ALVIA

vVillage Attorney, vill age of Buchanan

175 Main Street ' ‘
L . - ‘White Plains, New York 10601

Lol _ o T . (914) 946-3700
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