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Order .'md Ju( "mrnt A';')t‘.lled Trom.

At a Special Term, Part T of the Supxomo Court -
of the State of New Youk, held in and for
the Counly of Westchester] at 111 Grove
- Street, White Plains, New *ork on the Ytn
day of December, 1975, ‘ e

Present

Fon. John c,. Marhach, ~
Justice

[S iz TiTee.] |

The pctiticmo Comohdat?d Edison Com'mm o[' New
York, Inc., havx“" commenced a’ procceding under CPLL.
Artxcle 18 for 2 judgment’ (a) annulling a determination
of the respondents, as the’ Zoning Board of Appeals of

-the Village of Buchanan, dated June 19, 1975, wherehy

a variance had been denied to the natmomr for the con-

struction of a tower as part of a matura l(m aft, closed-

eyele eooling s }s-c' for its nuclear gener s plant. in
the Village of Euch anan known as Indian 1’0 int Unit No.

2; (b) dirccting the issuance by the respondents of the

variance requested by the petitioner, either ahsolutely or -
conditioned upon denial by the Nuclear Regulatory Com-
mission or the Eavironrzental Protection Ageney of stated
applications by the petitioner to such 1"cderal audhorities;

~and (¢) grantinz such other and further relicf as micht
O

be appropriate: and the respordents having answered the
petition and hg..-.:g submitted the certified record of pro-
ceedings held hefore the respondents; and. the Hudson

River Fishermaz's Association, Inc. having moved, hy no-

tice of motiex containing supporting afidavits and a pro-

posed petition, for en order granting leave for it to inter-

vene uas o p-:':".‘.io'x-‘r herein; and the respondents uanr._,
subraitted afidavits in rcsponse to the mmnon for inter-
vention; and th= taotion for intervention havi niroconme on’
for determizaiion before Lhe Coirct on the deOut ml relurn:

-
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Order and Judjment Appealcd Irom
date of the eriginal pelition, namely September 10, 1973,
and all of the parties having appenred by counsel and
having stipulated, in open court, to the granting of the
motion for intervention aud the consideration of the pro-
posed petition as the verified petition of Hudson River
Fisherman’s Association, Inc. for a judgment pursnant to
Article 78 (a) anmulting the aforesuid determination of
the respondents; (h) dirccting the respondents to issue
the requested variznce to the petitioner; and (¢) geant-
ing any such other and further relief as might be appro-
priate; and the Court having thereupon deerned the motion
for intervention 1o be granted and the caption of. the pro-
ceeding amended to designate Tludson Niver Fiskerman’s
Association, Inc. as an inlervenor-petitioner hercin, and-
having deemed the proposed petition anncxed to the mo-
tion for intervention as the verified petition of the inter-
venor-petitioner in.this proceeding, and having dirccted
that the answer of the respondents bLe thereafter served
ipon the interveunor-petitioner prior {o an adjowrned re-
turn date of Scptember 19, 1975 for a hearing on the
issues raised by both petitions and the answers thercto;
and the respoudents having thercupon served their veri-
fied answer {o the petition of the petitioner; and the peti-
tioner having further served and filed, in additicn. to its
petition and the supporting afiidavits thereto, with let-
ter of tramsmittal to the Court of September 10, 1973, an
interim decision of the Atomic Safcty and Licensing Ap-

peal Board dated September 3, 1975; and the procceding
" . having come on regularly to be heard before the Court on.

September 19, 1975; and the petitioner having appeared
by Williams & O'Neill, Erqs, Edward J.- Sack, Isq., of
Counsel, and the respondents having appesred by e
Carthy, Fingar, Donovan & Glatthaar, Esqs., as Special
Counsel to the Village Attorney of Duchanavn, Fenry J.
Siith, Esq., of Counsel, and the intervenor-petitioner hav-
ing appeared by Natural Resources Defense Counsel, Ine.,.
Ross Sandler, of Couasel; ' :
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Cpon reading wnd filing the petition of Congolidated
Edison Company of New York, Inc., verified July 17, 1975
with annexed exhibits, the notice of petition dated Tuly 17,
1975, the stipulation of counzel for {lr petitioner and
respondents, dated July 21, 1975, wherehy such notice of
patition was deermed to have been served with {he peti-
tion, the afiidavit of Carl L. Newman, sworn to Jul v 17,
1975 and annexed to the petition, and the copy of a de-
cision of the Atomic Safely and Licensing App=al Board,

‘dated September 3, 1975 and . subuiitted with a covering
letter of Bdward J. Sack, Esq., dated Scptember 10, 1973,

all submitted in support of the petition: the nolice of mo-
1} y

tion for intervention by Fudson River Fisherran's As-
" sociation, Tne., dated August 25, 1075, the alidavit, with .
~annexed exhibit, of David Seymour, sworn to Jnly 23, 1075,

in support of such molion, the petition, with annevad ex-

“hibit, of Iudson River Fisherman’s Assoetation, Tue., veri- .
? ’ b

fied August 23, submitted as a pronosed. Teadine in sup-
Ly h . X [ I

‘port ‘of such mction for intervention and decred to he

the verified petition of the intervenor-petiticuer submitted
in this proceeding, and the affidavit of Toss Sandler, sworn

to August 26, 1975, addressed tn hoth the motion for mter-
<Y .

1
’
H

vention and the verified petition of the intervenor-peti-
tioner, all sulunitted in support of the original petition
and that of the intervenor-petitioner; the answer of the
respondents to the patition of Consolidated Edizon Com.
pany of New Yorlz, Ine., verified Septewber 3. 1975, the
transeript of 12 reenrd of proceedings before the respond-

- ents, consistinz ¢ 13 items thercin ennmernted and cor-
“tifizd by the Clerk of the Villaze of I3uchanan on Sep-

tomber 5.

it2 afidavits of Walter Ioffraan and
i, both sworna to Septéwber 5, 1973, in re-
spense to the motion for intervention, and the auswer of
the responsi=zis, verified September 17, 1975, to the peti-
tion of tie imrirvenar-petitioner, all submitted in opposi-
tion {o the :=iczs herein; and it appearing to the Court
that. on the plzadings and accompanying papers, there is
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no triable issue of fact but only issues of law raised
thercby; and the Court having made aod- filed its decision
in writing, dated I\'-ovcmbcr 14,1075, 1t 15 .

Now, on motion of Mc¢Carthy, Fingar, Donovan & Clatt.
kear, attorneys for the respondents as Special Counsel to
’ _ ! i
the Village Attoraey of Buciuraan,

Ocurren that the motion of Ifudson River Tisherinan’s
Association, Ine.-for leave to intervene as a purty peti-

“tioner herein be and the same hereby is erunted in alt
g

respects and that the verified, proposed petition served

- with such party’s motion papers stand as the duly served,

verified petition of such intervenor-petitioner; and it -is
fmther -

OnpErep, apIUDGED AND brenken that the actions of the

' respondents‘,(n refuicing the petitioner to sealk a building
~permit and in alteapting to regulale or prohibit con-

struction of the clozed-evcle ceoling systermn referved to in

the petition, contravene the supremney clanse of the United

States Con*txtuuon .md are dux; 1110":11 and void ;:1/;:.r1(1 1t

~is-further °

OrDERED, ADSUDGED AND DECREED that tne petition, as sup-
ported by the P(‘tlt‘Oll of the in tuvonor-petltxonu:x herein,
be and the same herchy is granted to the extent that the
respondents, as the Zoning Doard of Appeals of the Vil-

‘lage of Buchanan, he and they herchy ave enjoined frorm

enforcing or attempting to enforce the provisions of the
Buchanan Zoning Code as against construction by peti-
tioner, Consolidated Edison Company of New Yorl;, Ine,
of a closed-cycie cooling 'systein at its Indian Point No. 2
racility. '

Ent(.-r . -
s/ JOIN C. MARBACIH
: J. S. C.

Grorce R. Morzow, Jr.
' Clerk



