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BEFORE THE UNITILD STATES

ATOMIC ENERGY COMMISSION

In the Matter of )
CONSOLIDATED EDISON COMPANY ) ) Docket No 50~24

OF NBEW YORK, . INC,
(Indian Point Station, Unit No. 2 )

BEFORE THE ATOMIC SAPETY
AND LICENSING APFPOAL BOARD

BRILY OF THE STATE OF II" YORK

I RESPCNSI TO APPLICANT's BXCEPTIONS
TO THL IHNITIAL DECISION AUTHORIZING
FULL-TLRM, FULL-FO% }Z’R OPLRATION

POI‘TT’ I.

e e Lo

THE IMITIAL DECISION OF THE ATOMIC

SAPETY AND LICEINISING BOARD COMPLIES

WITIH THE MANDATE OF NEPA REQUIRING

THE AGEMNCY TO MINIMIZE ADVIERSD

ENVIROIMENTAL IMPACTS AS -MUCH AS

PRACTICABLE.

‘Applicant challenges the Board‘s finding (Initial

Dec., 107) that HEPA "requires that a natural resource like
the Hudson River fishery be protected from serious damage
if economic means having less adverse environmental impact
are available to mrovide-such proﬁection.“ Apﬁlicant's

discussion of *He rrqulxemupt ovaEPA (App. Br., 6-13)

represents a narrow, rcqxe sive view of tpvaenvironmental




protection statute, and is in conflict with the plain language

-of the legislation,

one of the purposes of this law is to "promote

efforts which will prevent or eltnlxaLe damage to the

environment..." 42 USC § 4321,  (Emphasis supplied).
Section 4331 declares it to be the responsibility of the

Federal government itc "(3) attain the widest range of
o . e)

1]

beneficial uses of the envireonment without degradation...
{Emphasis supplied) Section 4332 requires that this policy

be implemented by federal agencies "to the fullest extent

pogsible®.

The court «<decisions under NEPA also recognize thé

Commission's reSpOMSLblllLV to minimize the adverse envirenmen-

tal impact of pro;ects under its jurisdiction. Calvert Cliffs’

Coordinating Comm. v. AEC, 449 r, 2d 1109, 2 ErRC 1772 (D.C.

Cir., 1971): YHEPA, first of all, makes environmental
protection a part of the mandate of every federal adency and
department." (449 F. 2d at 1112, 2 ERC.at 1780). Im -

Conservation Council of North Carclina v. Froehlke, 340 F.

Supp. 222, 228 (D.C. No. Car., 1972), the court stated: .

"NEPA was ... intended to be a
means of disclosing to Congress
and other decision makers all env1row-
mental factors in order that decisions .
and appropriations could be made with ’




as little adverse effect on the
envircenment as possible.®

1

n Sierra Cluk v. Froehlke, 359 F. Supp. 1289,

PR .

5 ERC 1033 (8.D. Tex. 1$73), the court held that it would he
- t

: ;
a violation of NEPA for an agency "merely to disclose the likely)

harm without reflecting a substantial effort to prevent or

g

minimize environmental harm.". (359 F. Supp. at 1340, 5

ERC at 1066).

N

Thus it is incumbent upon the Commission to miv}mlve
the environmental harm to the Hudson River estuary in this

ase where means are clearly available to do so.

The guidelirnes of both the Council on Environmental

.A

Quality and the Environmental PrOtQLtLOL Agency also articulate

this fundamental reqqirément of NE?A, CEQ Gulzellnes§6 (iv),

36 Fed. Reg. 7725 (1971), states:” “A rigorous exploration

and objective evaluation of alternative actions that might

avolid some or all of the adveréé environmental effects is
sential.” CEQVGuidelines §'2, 36 Ted. Reg. 7724 (197l)p iS.

e&enlmore forceful: ﬁ,;, Federal agencies will ... assess in

detail ﬁhe potential environmental impact iﬁ order thatf'

-
3

adverse affects are avoided, and environmental quality is

estored or enhanced, to the fulles ‘cwtept plaatxcaolo.

(Lm:hasz supplied).




EPA Guidelines also seits forxth thu responsxbll Lty of

Federal agencies to minimize adverse environmental impacts.

"The analysis of different courses of action shall
include alterxrnatives capable ¢f substantially reducing or
eliminating any adverse impacts, even at the expense of

reduced project objectives". [§ 6.45(d) 1.

Such - laaguage indicates quite clearxly the
statutory responsibilities of the Commission in this proceeding,

spon bllit“fcs which w ere affirmed in the Initial Decision.

H

THE INITIAL DECISION STRJ.T(ESJ A BALANHCE
BETWEEN APPLICANT'S CLAIMED NEED TO
GENERATE MORE PCOWER AND THE NEED
RECOGHIZED BY ALL PARTIES TO PRESERVE
THE NATURAL ENVIRONMENT OF THE HUDSON
RIVUM AND ARRIVES AT THE "“OPTIMALLY
SNEFICIAL ACTION" REQUIRED BY NEPA.
The ASLB did not. "establish environmental protection
as an exclusive goal¥, as Applicant suggests (App. Br., 8), .
but rather balanced the need for electric power with the need
to perserve our'envircnmentﬂ and devised a solution to éatisﬁy

both. The Board granted an operating license to Applicant

despite serious risks to the environment. The Board further




permitted Applicant to operate its power.plant with once=-thru-
cooling until May 1, 1978, despite-the fact that some démage
will be done to the Hudson River fishery during this time.

The Board therefore decided that the need for power took
precedence over_the environment during the short-term, although
it‘is true that the‘Board did not judge the environmental impéct
to be serious for that term (init; Deco,‘927 1060-~1). Further-
more, the Board also refused to require shutdown of Unit 2
during high entrainment and impingement seaéons [Ini{:° Dec., 92]
Once again, the Board did engage in the systematic balancing
analysis that Applicant was seeking (App. Br., 11) and ruled
against HRFA's request for restricted‘opération, The

Board found that "the incremental generating éosts, envir@nmenta.
costs of increased stack emissioné‘in New York City, increased
capital equipment replaéement,costs, and reduction in system
reliability cannct be balanced by the environmental benefits
that would accrue to the Hudson River biota ..." (Init. Dec.,
92).

-

Cognizant of economic and social considerations, as
well as the importance of supplying the New York Metropolitan
area with additional energy capacity, the ASLB adopted a

decision which balanced the various considerations as NEPA -

intended,

L
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operating with once=thru-cooling systems at various times during

I, 1I I, IT, IIIX I, 11, IXX l, 11, IIX I, IIX

This compromise is particularly significant when one
considers that Indian Point Units X, 2, and 3 will all be
. . . (
the next five years, thereby putting additional cumulative
stresses on the river's ecosystem. Following is a table
illustrating what plants are likely to be operating with once-

thru-cooling at Indian Point during the next five years:

1974 1975 1976 1977 1978

Therb will also he Dover plants at Lovett,
Danskammer, " Bowline, Roseton, and Storm Klnq, all drawing
large volumes of water from the Hudson and. sub]ectlnq passive
organisms to entrainment (éee GoddYear on Other Plants, Feb. 8,
1973). In light of theée~facts; the Licensing Board was quite
genermus in permitting Applicant to operate Unit 2 with once-

thru~cooling untll May 1, 1978.

POINT III

ON CAREFUL ANALYSIS, THE COST-
BENEFIT RATIO WARRANTS THLD INSTALLA~
TION OF A CLOSED~CYCLE COOLING
SYSTEM AT INDIAN POINT 2 AS SOON AS
PRACTICARLE. :

a. The unquantifiable value of the fishery.

Balancing costs and benefits in a case like the
present one is an extremely difficult thing to do. .In monetary

-




terms alone, it is impossible. One cannot put a price tag on-

a healthful environment or on the ecoriomic effects of its

~destruction. If, because of destruction or depletion of a

fishery, people are unable to obtain a food staple important

P

to their health and well-bkeing, they have lost much more than

the price of the food. Fish may have a market price, hut its
R P

%

value to the public as a life-sustaining resource cannot be

j

quantified. Such is the case here. In fact, all of the parties
agree that there are nonquantifiable benefits to be derived
from the Hudson River fishery [Tr. 6938, 9418, 9440-2, 9862-3].

Y > ’ 7 ‘

"And under § 102(2) (B) of HEPA, 42 USC 4332(2) (B),

the DBoard is required to give unqguantified values appropriate

&
o+
l...l -
Qo
o

consider in decisionmaking.  This the Licensing Board has

done.

‘

In like manner, one cannot ultimately quantify in

nonectary terms applicant's need to provide electric power to its
customers. The health and welfare of New Yorkers require an
adequate supply of electric power. To deprive people of -

electricity is to seriously undermine the general health, safety

and welfare, just as is the depletion of a natural resource like

the Hudson fishery. Thus the two great needs that the Board

_sought to protect are both ultimately unquantifiable, and the

cost~benefit analysis is thus of limited value in this case.

-




Part of the fishery (the striped bass) is valued in monetary

terms only while power generation is assessed no quantified value

~at all.,

b. The cost~benefit analysis

The cost-benefit analysis in this case does not support

Appliéant‘s view that the costs of cooling tower technology
outweigh the environmental benefits to be derived therefrom;
First of all, the quaﬁtified environmental benefit relates
only to the striped bass species plus a smali increment to

represent. the value of other gspecies (Init. Dec., 36). Since

the Hudson estuary antaﬁhu millions of fish of various species,

the value of the-total flshery is much greater than the
valuation of only one spe 1esf al)elt an important one.

The dollar estimate for the stllped bass does not include the
value of other Hudson River fish species which would be.
adversely affected by Applicant's. operations [Tr. 9757-8].

In addition, as the Board properly noted (Inlt Dec. s Gc),

the value of the fishery can be eknectea to increase | , Co

with time.

Secondly, the coqt of the conllng tover must be
measured against the costs of op nratlng the oﬁcemkhru—cocllng

system, The latter costs are likely to be prohibitive in view

of the civil penalty imposed by State law on the impingement of

. =8e




fish,* and the likelihood that the State may have to oxder

Applicant to close the plant down (as it did on February 29,

1972) during periods of heavy impingement or entrainment [See

‘the State of New York's Exception IXI to the Init. Dec.,10-13].
Seen in this light, the installation of a closed-cycle cooling
system at Indian Point 2 becomes an economic as well as an

environmental necessity.

Thirdly, applicant has grossly overestimated the costs
of installing a closed-cycle system. As the Board held, it is

not proper for Con Edison to include Federal income and

property taxes in the system's annual levelized cost

[Init. Dec. 80-1, App. Excep. 19, App. Br., 52). Since this,

money is paid by the consumer (through the Applicant) to the

. Federal government, that money is returned to the public in the
o A 7 Al < -

form of services and money payments. It cannot therefore be

properly considered a cost to the consumer. In fact, it may

more accurately be termed a benefit to the public.

Applicant's projected cost fidures for "contingencies"
and "escalation" are unduly high and are not justified by the

Applicant. ' The contingencies figure increases its multiple

*ew York iaw expressly prohibits the taking of fish by
drawing off water. FEnv. Cons. Law §11-1321. Fish are speci-
fically considered a resource of the people cf the state. =
Id. §11-0105. ‘ :




base costs by 20% [Tr. 7559~60], thé_esdalation figure by 7%
per annum (Tr? 75511. These are not.categories known to
general accounting principleé [Ciéffi oh Accounting, Answers,
April 20, 1973, foll, Tr. 11044], and there is no evidence in
the record to permit this Board to accept such inflated figures,
1+ should also be noted here that a faster construction
schedule w@uld reduce ‘the egcélation costs. [Exh., 3, Carter
on Revised Generating Costs, Feb. 14, 1973 foll. Tr. 9892]1.
Furthermore, less than 1% would have to be added to the
consumer's bill to pay for a cooling tower [Enighton,

Rebuttal, Feb. 22, 1973 at 4, foll. Tr. 9892].

NEPA does not require, indeed it would prohibit, &

decision based on a mere mathematical consideration of monetary

costs and benefits. It does require the minimization of adverss.

environmental impact "to the fullest extent possible”. The

Initial Decision of the ASLB is eminently proper in this regard.
POINT IV

APPLICANT FAILED TO MEET ITS BURDER
OF PROOF IN THIS PROCEEDING ON TIE
ENVIRONMENTAL ADEQUACY OF THE ONCE-
THRU~COOLING SYSTEM, '

Under AEC Regulations § 2,732, 37 Fed. Reg. 15127, the

Applicant has the burden of proof in this proceeding. Applicant

.._l Q=




Wl

e

has failed to establish. the validity of iﬁs “f"-factors : -
and 1its 6compensatipn? hypotheses in response to the evidence
presented by the Commission Staff and the Intervenors and has
failed to prove by a pfepondérance of the evidence that its
once~thru~cooling system at Indian Point 2 will not have a

serious adverse effect on the Hudson River fishery in general

ishery in particular.

P4

ih

and the striped bass

POINT V

THE PREPONDERANCE OF EVIDENCE IN THE
RECORD SUPPORTS TIIE ASLB's DECISTON TO
REQUIRE THEL INSTALLATION OF A CLOSED-
CYCLE COOLING SYSTEM AT UNIT 2. '

~a, Striped bass modelling

The mathematical models employed by the Staff and

the Applicant ave based on.preéent,knowledge of the spawning
and migratory patterns of the Hudson River stfiped bass éggs
and larvae, and also omn ﬁhe hydraulic fdrces which propel these
organismé through the water. The Staff model is superior in
this regard [See 1 FESV-40; Clark.on Effédts'of Indian Point, -
Oct. 30, 1972, foll. Tr. 6276}. rxtensive data on the Hudson
River stripéd bass are contained inlthe,Hudsoﬁ River Fishe:ie;
Investigation (commonly known as tﬁe Carlson-HMcCann Réport).

These data, along with the Rathjen=-Miller data of 1955, form

. b

the basis on which the models have been operated and verified

~ll~




[Ty, 7253-7; Clark, Ibid.l. The Staff model forecast a'loss,
through entrainment at Indian Point 2 of 30~50% of.thé

year 1 recruits [1 FESV-48]. HRFA forecast a loss of 39%,
[Clark, Ibid.], the Applicant 2-5% [Lawler on Effects, Oct. 30,
1972, foll. Tr, 62561. The Applicant's lower figures resulted
in par£ from its modei‘srinsensitiQity to the fact that the
salt‘wédge in the Fu&soﬁ estuary would céncentrata the eggs and
larvae within the wedge, This deficieﬁcy in Applicant's model
incorrectly resﬁlts iﬁ the organisms being liable to entrainment
at only one point in time. This sﬁpposition is contrary to

our kﬁowledge of the effects of‘salt and fresh water mixing on
transport phenomena in the Hudson estuary, and_Applicant'waé
unable to demonstrate that the passivé organisms would be éblé
to move through thié salt wédge uﬁréstricted° The testimony df
the Staff's witness, Dr. Goodyear, remains unrefuted on this
point [Goo&year on Factors Re: Stfiped'Bass,'April 9, 1973 at

5, foll. Tr. 10826; wr. 9248-71; 1 FES A-V-81].

b, Compensation and "f" factors

P

Applicant, in the light of dire estimates of adverse
environmental impact by the Commission Staff and HRFA, also
attempted to minimize the mathematical model estimates by

the use of "f" factors and “"compensation". The "f" factors and

"compensation® are the most important factors affecting the-

-12-




Y demonstrate a compensatory mechanlrm at work in the early

i
|
|

1

i
i
i

accuracy of Applicant's model prediction% of minimum adverse
impact. [Lawler on Sensitivity, Oct. 30, 1972, foll. Tr. 94057 .
1f Applicant'faiied to establidi the validity of these factors
and their applicability to the Hulaoﬁ striped bass population,
’

rhen the poard was justified in accepting Applicant's most

consgrvative estimates [i.2., its model estimates without the

!_l.

claimed mitigating factors] as its real estimates. of environmental

impact.

The Applicant produced no evidence which would

stagés of'ﬁhe'striped hass life cyéle [McFadden on Impact,

Oct. 30, 1972P.§t lO, foll. Tr. 6254 Tr. 7441-2, 9807-8].

The Staff}and Intérvenorsg onr the Otncr hand, Dresented-
substantial ev1uence to ind i sate that no compensatory mechanlam
can be seen at work here [Tr. 6656—70, 6724, 11278; Goodyeaxr

on Rate of Growth, Feb. 22, 1973, foll. Tr. 9892; Goodyear

on Compensation, Feb. 22, 1973 at 4-8, foll. Tr. 9892;

Clark on Effects of Indian Point, Oct. 30, 1972 at 49-56, foll.
TY. 6276]. prlvcapt s expart wit e%svdia not know‘at'whatb ’
Iife stage COMDLnSathﬂ operates in striped bass [Tr. 74VGj

and that studlec of strlpcd baqv in the San Joaquin River showed

them to be largely density=-independent [Tr. 7446]. Although

Applicant's witness, Dr. Lawler, had determined the compensation

~13-




value to be .8, he adnitted that Appellant had no tests to

.2's once- thrumcoo¢1ng system. "%“, postulated a lower conc en=

that water would be withdrawn from the upper east quadrant of

~the river and that there are fe ewer larvae there than in the

from the upper east quadrant and, second, because the conclusion

confirm this value [Tr. 9807-8]. Dr. Lawler's estimate seems to
be little more than the choice of a number favorable to the

Applicant.

“Applicant also used several other dubious factors

whlch it ¢1a1red would roduce fhe environmental impact of Unit

tration of organisms in the vicinity of the intake than the

average river concentrat ion o_ such organisms. Lawler assumed

lower quadrant. The pvidence, however, wed neither assumyp ‘or
o be correct. Not only is there no basis Lor assuming more
larvae in the lower quadra_mtF but also it was evident that, if
anything, more water would be dfawn from the lower quadrant
because of the location of the intake [1 PES III~14;,Goodyear on

susceptibility, Feb. 22, 1973, foll. ‘Tr. 98921, "fp"

postulated that the concentration in front of the intake would

-

be smaller rhan the average concentration in the quadrant
[Lawler on Table 19, Feb, 5, 1973, foll. Tr. 9405]., This

factor is also utterly uﬂsupported; first, bc,causQ it is based o

the unwavxant@d assumption that the organisms would bo v1*hdrawn

N

w14~




is based on collection of white percﬁ rather than striped hass,
and thus Was_not even addressed to'the‘species'that was the
subject of thé modelling [Tr. 7370]. Applicant even asserts
that white perch spawn in a different manner from striped bhags
(App. Brief, 37) yet still seeks to base "f," on its white
perch count. DIvidence was presented by the Staff to show that
no étatistically gignificant diffefance exists between the intake
-concentration of organisms and the average_numbér present |
throughout the quadrant [Goodvear on Statistical Analysis

Febk, 22, 1973, foll. Tr. 9892]. "f3", which postulated a delay
in theé entrainment of organisms, was finally adknowledged by
the Applicant to have no measurable mitigating effect on
entrainment [Lawler on Effects, Oct. 30; 1972,.foll, Tr. 62561 .
nfcn-postulated that some of the sfriped bass eqags and larvae'
entrained in the ?lant would survive. However, the only data
accuﬁuiated by Applicant at the Unit 2 outfalL_showed a
mortality of 97.5% of the entrained_organisms [Griemsmann,
April 6, 1973, foll. Tr, 10349; Griemsmann on Distribution,

Feb. 19, 1973, foll. Tr., 9859:Clark, Feb. 12, 1973, foll. .

4.

Tr. 9858]. It is also reasonable to assume that any

organisms which do survive the experience will be so stunned that

their survival in the natural ecosystem Wwould be rendered highly




vévidence"l(App. Exceptp 1, App Br., 17). The Board based

improbable, but Applicant ignored this aspect of the problem
[Goodyear on Biological Effects, Feb. 22, 1973, foll. Tr. 9892;
1 FES A-V-16.to 18]9‘ In light cf all of the»above, the Board
was correct in not accepting-Applicaht's mitigating factors

(Init. Dec., 48, 50).

It is ironic for applicant to object that the Board

based its decision on mathematical models rather than "empirical

its decision on tne evidence submitted by the Applicant, the
Staff and the Intervenors. Just 1;]9 the Staff, the Applicant
baséd its estimate of envirormental’ impact on mdthematlcal
ﬁodels, adding "f" factors and a theory of comptnsatlon to reduce
the high enﬁrainment figures that its own model would otherwise
produce° Applicant's presentation Qés not based on empirical
data, and its "f" factors were little more than wishful
thinking in mathematical form. Since Appellant had the
burden of proof in this proceeding, it was incumbent on it
to.produce'substantiated evidence in support of its claim of
mitigating factors. This the Apnl:cant utterly fallad to do.
Without mitigation, Appllcant S own model 1nd1cate@ a serious
adversc impact on the striped bass flqhery (See Init. Dec.,

43-4) .

o =16~
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- €. Contribution of Hudson to Middle Atlantic fishery.

Thgfe was considerable conflict among Ehe‘parties
concerning the percentage contributioh of Hudson River striped
bass to the important Middle Atlantic striped bass fishery.
Con Ediscn tried to minimize this contribution by expert

testimony to the effect that Chesapeake Bay is the main source

of Middle-Atlantic striped bass. However, Applicant's assertion

in its brief (p. 29) that the Hudson River contributes not more

than 5 to 10% of the Middle Atlantic striped bass fishery is

contradicted by the testimony of Applicant's own expert witness

on the subject, Dr, Raney. Raney estimated that the Hudson

contribution is between 5 and 40% [Tr. 9624]. Analysis of

the tagging results, seining experiments, and regression

.analysis demeonstrates that the Hudson is more predominant than

Chesapeake Bay'in supplying.striped bass to'thé Middle Atlantic
fishery [Gocdyear on Origin, March 1, 1953, foil, Tr, 9892;

Tr. 8560~65; Tr. 8696-7; Tr..9024—33} Tr. 9906; Tr. 9926-~7;

1 FES Xll; 29-38]. Raney's contrary opinion on that point is
contradicted by aﬁ analysis of tagging reéults [Raney on

Striped Bass, Oct. 30, 1972 at 8-10 foll. Tr. 6254; Tr. 9036].

Lawler's opinion was very uncertain [Lawler, Cumulative Effects,

March 30, 1973 at 8 foll. Tr. 10339; Lawler on Contribution,

~17-
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April 20, 1973 at 1, foll. Tr. 11044]. Based on the above

-evidence and the unverified nature of Applicant's clainms,

it was proper for the Board to conclude that the Hudson
contrxibution was 20 to 80% of the total Middle Atlantic

fishery (Init. Dec¢., 63). It should also bea noted that the

" Hudson coniribution to. the New England fishery may alsc be

seridusly depleted by Unit 2's operations, yet Applicant offered

no estimate of this effect.
d. Stocking

Applicant has offered to étock the Hudson River with
striped b@sé to make up for any losses caused.by its plant.
This proposal suffers’from numerous defects. TFirst, it has noﬁ
been shownlthat artificial propagation techniques aré a reliable
method for replacing loét'striped bass and maintaining the
stocks in the natural environmeﬁt [Goodyear_oh Artificial
Propagation, April 23, 1973, foll. Tr. 11220]). Applica t;s
witness admitted that his experience'was iimited to stocking
fresh-water bodies, not estuarine rivers [Stevens on Stocking,.
April 5, 1973, foll. Tr. 10339]. Hatcheries would have to
make up for the generations lost through destruction of the
brood stock, ovér and above those killed by the plant, but

Dr. Stevens' calculations did not take this into account

-18~
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[Tr. 11147]; Stevens had no data on how ﬁgny fingerlings Would
surﬁive once they were placed in the estuary [Tr. 10382-88], and
admitted that hatcheries are open to the'vagariés of chance

énd nature {fr. 11182-37. Dr,‘McFadden, another witness of

; applicant, said that they "were not sure that striped bass

! stocking would be successful in the Hudson®" [Tr. 11345].

Second, applicant makés no offer to replace other
gpecies, such és the white perch, who will inevitably be |
affected by Unit 2's present system [seé Init. Dec;, 90}, -nor
to’determine how such losses may affect the propagation of
striped bass {Clark on Effects of Indian Point, Oct. 30, 1972
at 51, foll. Tr°_6276],' Third, Aéplicant has appliad for a
license to operate a third power plant at Indian Point, also
with a once-thru~cooling syéﬁem, Applicant’s stocking would
thus have to make up for iosses_from that plant also. ' Fourth,
Applicant’'s stocking may have to make up. losses of 50% (Staff-
maximum eséimate,;FEs V-48) of the yearly striped bass recruits

due to Unit 2's ~ operations alone, a virtually impossible task.

e. Applicant's research prograin.

Applicant attempts as a last resort to stave off the

construction of a closed-cycle cooling system by asking for a

delay so that Applicant can complete its latest research

~1G.




‘natural fluctuations in fish populations from those caused by.

‘little usable data were gathered in 1972 [Tr. 11340]. The risk

program. An incomplété research prog?am,'however, is not a
satisfactory basis for delaying the construction of a cooling
tower in light of the evidence in this record demonstrating a
serious threat to the envifonment from Unit 2's present cooling
systen,  Added to this is the fact that the program is unlikely
to resolve many of the major questions raised in these

proceedings. For example, there is no mechanism to distinguish

Unit 2 [Tr. 9502~3, 11280-2]. There is alsoc no mechanism to
measure compensatory effects which Applicant alleges will take

place [Tr. 9835]. . Furthernore, Applicant has admitted that

of inflicting permanent damage on a priceless natural rescurce
is too great to permit Applicant to forego installation of a
cooling tower for additional years in order to collect and

analyze data of dubicus significance..
f. Damage to species cther than striped bass.

The.impact of Unit 2 on épebies other than sﬁriped -
bass has not beeh adequately‘aséessed by»the AppliCant other than
the bland reassurance that no.significant harm will result to.
them [McFadden on Impact, Oct. 30, 1972, foll. Tr. 6254]. One

can safely say that such reassurance does not amount to legal

=20~
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proof under the AEC regulations, especially after the Staff and.
HRFA have concluded that other species will be adversely
affected by Unit 2 operations [l FES iii; Clark on Effects,

Oct. 30, 1972, 56-7, foll. Tr. 6276].

The Commission Staff and the Intervenors have
&édétermineavthat the otﬁer species which will be adversely.
affected by Unit 2 include the following: -aiewife, American
'éel, American shad, bay anchovy, blueback hefrinq, smelt(
tomcod, and white peﬁch [l FES III; Clark on Effects, Oct. 30,
1872 at 56-7, foll. Tr,v6276i. The white perch population,lfor
example,.is”expectéd'ta suffér losses of 1.25 to 6.5—mi11ion_
fish per éear-from impingement alone {See Init. Dec., 55].

There are.indicatibﬁs.that the Hudsonfs whiﬁe perch popﬁlétioﬁ_.
is already declining, prqbably as avreéult of past and present
kills at Inéiaﬁ Point Unit 1 and other plants along the river
(Goodyear on Population Trends, Feb. 22,‘1973, foll. (Tr.‘9892;
IHEES-V,'61~62; Init bec., Sé). It ié likely, due to the
interrelationship of all s?ecies in the natural system, that
suéh losses among one.speciés will cause disruptions among othe£ 
species as well (see Init. Dec., 69}, but Applicant has failéd
to cons;der this“particular fabtéf in its presentation to the

Board.
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g. Multi-plant impact on the fishery.

In this proceeding, it is imperatiVe‘for the Appeal
Board to consider the effect that all of the Hudson River
power plants will have on the fishery since Indian Point 2 will
not be operating in a vacuum. A loss at Unit 2 of even
10% Qf therannual reproduction of striped bass beccmes mora

critical when one con¢lders that there are other power plants

in the vicinity also decimating the samé species. Thus it is

t wrong for the Applicant to asserxrt (App. Br., 26) “that the

Liéensing Board's decision would be unfounded if the impact were
10%. When one considers that Ovet the next few years, there
will be nine power plan g drawing huge quantltlea of water from
the same river, an impact of 10% by just one plant beconmas
totally‘unaccap’table° MoreoVer, the mandate of NEPA requires

a consideration herein of multi-plant impact on the fishery.

-See Natural Resources Dzfense Council, Inc. v. Grant, 355 F,.

Supp. 280, 5 ERC 1005 (E.D. N.C., 1973), where the court
stated that, in determining whether a project significantly
affects the quality'cf‘the human environment, the cumulative = -

impact with other projects must be considerede"(355 F. Supp.

at 288-9, 5 ERC at 1006]. See.alsc Conservation Council of

North Carolina v. Froehlke, supra, 340 F. Supp. at 227.
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The Commission Staff estimates this multi-plant
reduction for cne year to be 38-64% of the Class 1 recruits,

HRFA eutlmatea 56%, and Appllcant 30% (most conservative

cqtlmate)_LSee Init. Dec., 43]. Surely such a devastating impact

on the fishery may not be permitted by this Commission, especially

when there are means available to minimize this effect.
: - h. Thermal pollution and other adverse effects.

There are other adverse effects which a once-thru-
system at Unit 2 woula cause in addition to entrainment and
impingement. For one, Appllcant 8 water discharges must comply
with State thermal crlterla; " With its present system, there.
are_grave”doubts that such criteria will be nmet, During normal
operation, the temperature in Unit 2's dischar§e canal in
June will be cver 90 degrees F., théreby expoéing the striped
bass and other épecies to sﬁbstantial mortality [l FES XII,
27-81. The Appl L.cant, of course, clalms that the criteria will
beimet,3but the Licensing Board made no definite finding on
this point (Init. Dec., 30). However,:ApplicaﬁtAonée again-
failed to meet its burden of proof, and tﬁis Boardvmust'conéider'
the likelihood that Unit 2 will viéléte the qtate?s thermal

criteria if the onca~thru coollnc system 1s permltted to

continue.

This Board should not ptrmlt AppllCdnt to impose

addltlcnal env1ronmantal stresses on the Hudson biocta by
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thermal pollution, especially in light of the fact that there

: will be other power plants adding to the stresses and thereby

compounding the problenm.

Adverse effects on the Hudson River fishery may
result from a reduction in the»dissolved oxygen concentration
in the river near Indian Point [Goodyear on Dissclved Oxygen;
Feb. 22, 1973, foll. Tr,.9892]. Adverse effects may also
fesult from the discharge of chlorine and its residuals into
the river [Goodyeér and'Mattice on Chlorination, Marxrch 1, 1973,
foll. Tr. 9892]7. Althoggh these effects may not bke so
grea£ aé theientraihmént, impingeﬁeﬁt and thermal pollution
ﬁroblems élreédy discussed (See Init. Dec., 73-4), they-take-
on increased significahce when added to the host of other

problems associated with the once-thru-cooling system.

POINT VI

THE EXCEPTIONIBY APPLICANT (APP. BR.,
57-8) THAT THE ATTORMEY GENERAL CF THE
STATE OF NEW YORK MUST BE DISTINGUISHED

FROM THE STATE OF NEW YORK IS WITHOUT .

MERIT.

The_ﬁttorney General is the chief legal officer of.
the State and represents the State's interests, and those of

its people, in the present prdceedings, just as he does in other
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legal proceedings. When the Attorney_Genéral brings suit, he

does so on hehalf of the State of New York, and of the people

of the State as parené patriae. It is the same here. The
Applicant is'totally without standing to challenge the Attorney
General's representation here -- especially at this late stage.
Further, to follow Applicant's argument to its logical
‘conclusion, one would have to say that the views expressed in
Applicaht's submissions.to the Licensing Bdardland this Board
do not represent the views of Consolidafed Edison, but only those

of its counsel.

The State Atomic Energy Council, which acts as the
.coordinatihg body for several State agencies, has not supported

Applicant's position on environmental matters in this proceeding.

POINT VII

THE CONSTRUCTION OF A CLOSED=-CYCLE COOLING
SYSTEM AT INDIAN POINT 2 IS THE MOST '
FEASIBLE METHOD TO PROTECT THE HUDSON
RIVER FISHERY WHILE AT THE SAME TIME
PERMITTING APPLICANT TO SUPPLY POWER TO
ITS CUSTOMERS. ‘ ‘

-

‘a. Environmental impact of closed cycle ccoling.

' The record demonstrates that the environmental
impact from a natural draft cooling tower will be mininial. There

is no basis for asserting, and indeed even Applicant does not

—-25-

AR e e T e e ot 3

.
B e S w e

T ST

e Bt b e v B ¢



| oct. 30, 1972, foll. Tr. 6276]. The aesthetic problem, a

5 highly subjective one in any event, is clearly outweighed by

assert, that fogging, icing, saline drift, -or noise will be
caused by such a tower [Applicant's Exh. 2-A, Supp. 3; HRFA

Exh. V, foll. Tr. 7562; 1 FES XI; Aynsley on Alternative,

the necessity of preserving the Hudson River fishery.
b. Applicant's time schedules.

Applicant has. utterly failed to show that it needs
a year's time (App. Br., 39-42) within which to complete its
meteprologicgl and terrestrial enviﬁonmental studies
prepératory‘to cooling tower construction. ' The récord_
demonstrates that information can be obtained in a relaﬁivgly
short period of time, especially with informaﬁion from the
cooling tower industry readily available [Tr. 6961-5, 6969,

6973, 7569, 7576].

(Applicant's EXceptiéns 14 and 15, on the time required

for review and installation of a ccoling tower, are answered
in the State of New York's Brief on Exceptions, Exception I,

4-9) .
c. Applicant's cooling tower proposél.
Tt is important to note that Applicant has not agreed

to install a closed-cycle cboling system by September, 1981.
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It is simply attempting to prevent this neaded construction from
taking place. vOne can anticipate that the Applicant will make
the same objéctions in 1877 as it makes now, and thaf it will
challenge any AEC determination to require such construction

at that time.

The Licensing Board's monetary estimate of the value

of the plant's impact (Init. Dec. 106) is proper in assuming

total annihilation of the Hudson striped bass. The Board may

not limit its caiculaﬁiéns to September 1981 because there is
no assurance that Aﬁpliéant will have consﬁructed a cooling
tcwef By that time ‘(see App.'Eﬁcep,ZQ, ApplvBr., 33). There

is no jusfifiéation in permitting aApplicant, who had the |
burden of proof in this proceeding and failéd to meet it, to
gontinue to disrupt the ecosystem of fhé Hudson River while it
conducts more tests and analyzes still more data. As it is,-
Applicant will be permitted to empléy its once-thru-cooling
system at Unit 2 until May 1, 1978, which is a substahtial
coﬁcéssion'in Applicant's'favof. There is no‘justifiéation'for
permitting any fﬁrther compromise with-ouf'precious.natural i

resources.
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CONCLUSION
APPLICANT'S EXCEPTIONS TO THE
INITIAL DECISION OF THE
' 'f LICENSING BOARD SHOULD BE
3 DENIED.
iDated: New York, New York
Novembeyr 27, 1973
Respectfully submitted,
LOUIS J. LEFROWITZ
Attorney General of the
"State of New York
Attorney for State of New York
>
.
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JAMES P. CORCORAN
Assistant Attorney General
of Counsel
a
}




