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BEFORE THE UNITED STATES 

ATOMIC ENERGY COMMISSION 

In the Matter of) 

Consolidated Edison Company )Docket No. 50-247 

of New York, Inc.) 

(Indian Point Station, Unit No. 2)) 

APPLICANT'S MEMORANDUM IN SUPPORT OF ITS 

REPLY TO THE PROPOSED FINDINGS OF 

FACT AND CONCLUSIONS OF LAW FILED BY 

THE REGULATORY STAFF, HRFA'-EDF AND THE 

ATTORNEY GENERAL OF THE STATE OF NEW YORK 

Although the Regulatory Staff, HPFA and the 

Attorney General have attempted to analyze the complex 

subject of the environmental impact of Indian Point 2 on 

the Hudson River, they have utterly failed to grasp the 

basic issue presently before the Board. Furthermore, they 

have reached their conclusions by means of inconsistent 

and illogical arguments as well as inaccurate legal theories.  

1On June 11, 1973 HPFA and EDF jointly filed Proposed 

Findings of Fact And Conclusions Of Law Of Intervenors 

Hudson River Fishermen's Association And Environmental 

Defense Fund In The Form Of a Proposed Initial Decision 

For An Operating License ("HRFA's Proposed Findings").  

References herein to HPFA also refer to EDF.
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The casual manipulation of the record by these parties 

breeds license conditions which are unnecessary, contrary 

to law and unsupported by substantial evidence.  

The Regulatory Staff, HRFA and the Attorney General 

agree with the Applicant that Indian Point 2 should be 

allowed to operate with its presently designed once-through 

cooling system. The controversy is -- for how long? 

Specifically, the primary issue remaining in this proceed

igis whether approximately 3-1/2 additional years of 

once-through operation of Indian Point 2 as recommended by 

the Applicant, relative to the date of January 1, 1978 

chosen by the Staff, will cause such damage to the Hudson 

River fishery as to counterbalance an irreversible commit

ment now to a closed-cycle cooling system costing approximately 

$20,000,000 per year for over thirty years -- a commitment 

jThe Attorney General's argument that the cost of a closed

cycle cooling system might not be charged to Applicant's 

customers is misleading and specious., The State of New York's 

Memorandum of Law in Support of Its Proposed Findings of Fact, 

June 11, 1973 ("Attorney General's Memorandum"
t ) at 7. The 

Attorney General's remarks relate to the structure of Applicant's 

rate schedules, i.e., how much of Applicant's costs are borne 

by the several classes of customers. A redesign of rates will 

vary the proportions of the costs of a closed-cycle cooling 

system borne by the different classes of customers but does 

not change the basic proposition that costs must inevitably 

be passed on to the consumers. The Attorney General's assurance 

that "there will be no uiireasonable delay in the issuance of 

necessary State permits" (Id. at 12) is equally disingenuous.  

The'Attorney General has neither the authority nor the responsi

bility for the issuance of the necessary permits by the various 

State regulatory agencies.
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which forecloses a proper evaluation of the real impact 
of 

.the operation of once-through cooling at Indian Point 2 on 

the Hudson River fishery and an adequate evaluation 
of 

the benefits and costs of available alternatives to 
the present 

cooling system.* 

It is the position of the Applicant that a specu

lative and controversial impact, calculated by experimental 

and unverified techniques, using admittedly speculative 

and controversial assumptions, should not be allowed 
to 

foreclose an appropriate benefit-cost analysis based 
on 

firm substantive data from which the appropriate design 

and operating modes for Indian Point 2 can be determined 

which will best serve the people of New York and which 
will 

best reflect the purposes of NEPA.  

The refusal of the Staff, HRFA and the Attorney 

General to recommend the operation of Indian Point 
2 with 

its presently designed once-through cooling system 
through 

2~/ It is especially astounding that the Regulatory 
Staff 

continues to argue that Indian Point 2 should not be 
operated 

with its once-through cooling system through September 
1, 

1981. Although the Regulatory Staff's position that such 

operation through January 1, 1978 will not cause irreversible 

damage is based in part on the fact that measures to mitigate 

adverse environmental impacts are available if required, for 

some inexplicable reason the Staff assumes that such 
measures 

would not be equally available through September 1, 
1981.  

Regulatory Staff's Proposed Findings of Fact and Conclusions 

of Law In The Form Of A Proposed Initial Decision, 
June 11, 

1973 ("Staff's Proposed Findings"), Nl through N4.
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September 1, 1981 obviously results from a misconceived, 

unsupported and inaccurate legal theory. Underlying the 

proposed findings of fact and conclusions of law of these 

parties is the concept that Indian Point 2 must be operated 

in a manner which will minimize all suspected adverse 

environmental effects. But in enacting NEPA "Congress 

did not establish environmental protection as an exclusive 

goal; rather, it desired a reordering of priorities, so 

that environmental costs and benefits will assume their 

proper place along with other considerations." NEPA 

requires the Atomic Energy Commission "to consider environ

mental issues just as they consider other matters within 

their mandates." And the courts have defined such considera

tion in terms of a balancing process: 

"To 'consider' [the environmental amenities] 
'along with' [the economic and technical considera

tions] must involve a balancing process. In some 

instances environmental costs may outweigh economic 

and technical benefits and in other instances they 

4/ Calvert Cliffs' Coordinating Comm., Inc. v. AEC, 449 

F.2d 1109, 1112 (D.C. 1971).  

5 Id. at 1112 (emphasis omitted); Zabel v. Tabb, 430 F.2d 

199, 211 (5th Cir. 1970).
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may not. But NEPA mandates a rather finely tuned 

and 'systematic' balancing analysis in each 
instance." 6/ 

The Staff and HRFA would require that the 

Applicant minimize the effects of Indian Point 2 operation 

without more than superficial concern for the actual cost 

of such minimization efforts or the actual effect of 
7/ 

such operation. Indeed the Staff has stated that its 

analysis has been based on the unsupportable assumption 8/ 

that the Hudson River striped bass fishery is"priceless" 

and, therefore, admits that the Staff's interest is simply 

to minimize environmental effects without appropriate 

"consideration" or "balancing" of such effects as required 

by NEPA. Such use of slogans by the Staff is no substitute 

for the exercise of rational-judgment and obviously ignores 

fundamental uncertainties such as the extent to which the 

Hudson River contributes to the coastal striped bass fishery.  

To allege that the "priceless" fishery must be saved at any 

6/ 449 F.2d at 1113 (footnote omitted).  

7/ E.g., Staff's Proposed Findings F5., F6., Kl., App. A, 

2.D.(l), App. A, 2.D.(3), App. A, 2.D.(4); HRFA's Proposed 

Findings 2.8(1), 2.8(4), 4.13, 5.6.  

8/ Staff's Proposed Finding F5.
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environmental or economic cost so that it will be available 

for depletion by sport and commercial fishing is not only 

arbitrary but also beyond the realm of reason. The 

sophistic interpretation of NEPA by the Staff, HRFA and 

the Attorney General makes a mockery of the Act.  

The proposed findings of fact and conclusions of 

law filed by the Regulatory Staff, HRFA and the Attorney 

General abound with other examples of illogical and incon

sistent arguments. While alleging that sufficient information 

is available at this time to determine the effects of opera

tion of Indian Point 2 on the Hudson River fishery, the 

Staff argues that further information is needed to determine 

the effects of thermal discharges and candidly admits that 

if its "endless belt" analysis is wrong, the Staff's methodology 

could be overestimating the impact of Indian Point 1 and 
2 

by a maximum of two. At the same time that the Staff 

denigrates Applicant's research program for not evaluating 

"many of the most important parameters which need to be 

ILY 
ascertained", it states that the Applicant's research 

9/ Staff's Proposed Finding KlO.f.  

I_/ Staff's Proposed Finding Dll.  

l/ Staff's Proposed Finding 07.
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program should be continuea until 
a closed-cycle cooling 

system is installed in January 1978. 
And running 

through the entire analysis of the 
Staff, HRFA and the 

Attorney General is the nonsensical concept that, whereas 

the past research efforts sponsored 
by the Applicant are 

adequate to justify the imposition 
of closed-cycle cooling, 

the much better organized, directed 
and financed efforts 

now underway cannot produce the 
information needed to deter

mine whether the action is required.  

In conclusion, Applicant requests 
the Board to 

reject the conditions recommended 
by the Regulatory Staff, 

HRFA and the Attorney General on 
the grounds that such 

conditions are not supported by the evidence 
in the record 

of this proceeding and reflect 
a legal theory which has been 

controverted by the courts. Furthermore, the Applicant 

requests the Board to authorize 
the issuance of a full-term, 

full-power operating license subject 
to the single condition 

for the protection of the environment 
recommended by the, 

Applicant in its proposed findings 
of fact and conclusions 

of law filed on May 17, 1973.  

~/Staff's Proposed Finding 011.
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• II.  

APPLICANT'S GENERAL REPLY TO PROPOSED FINDINGS 

OF FACT AND CONCLUSIONS OF LAW FILED BY THE 

REGULATORY STAFF, HRFA AND THE 
ATTORNEY GENERAL OF THE STATE OF NEW YORK 

The proposed findings of fact and conclusions of 

law filed by the Regulatory Staff, HRFA and the Attorney 

General for the-most part are not supported by substantial 

evidence and do not accurately characterize the evidence in 

the record. Applicant does not agree with these findings 

and conclusions and generally opposes the findings of the 

Regulatory Staff, HRFA and the Attorney General.  

In Section IV hereto Applicant responds specifi

cally to those proposed findings submitted by the Staff and 

HRFA which are grossly inaccurate or which characterize the 

evidence in such a way as to mislead the Board or which deal 

with subjects not specifically addressed in the proposed 

findings of fact and conclusions of law filed by the Appli

cant on May 17, 1973. Except in a few instances, Applicant 

has not commented specifically on the Attorney General's 

submission since, although lengthy, it is essentially a 

"rehash" of HRFA's document almost to the point of duplica

tion.  

Applicant also opposes each condition recommended 

by the Regulatory Staff, HRFA and the Attorney General.
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In Section III hereto Applicant responds specifically to 

such conditions.  

Applicant submits to the Board that the proposed 

findings and conclusions filed by the Applicant on May 17, 

1973 are fully based upon the record herein and justify 

the issuance of the license requested by Applicant.
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III.  

APPLICANT'S SPECIFIC RESPONSE TO CONDITIONS 
PROPOSED BY THE REGULATORY STAFF, HRFA 

AND THE ATTORNEY GENERAL OF THE 

STATE OF NEW YORK 

Applicant opposes the conditions for the pro

tection of the environment proposed by the Regulatory 

Staff for the reasons set forth below: 

1. Applicant opposes proposed conditions 

(1), (2) and (3) on the grounds that these conditions are 

not supported by the evidence in the record and are 

contrary to law. The time periods set forth are arbitrary 

and are not derived from an appropriate benefit-cost 

analysis.  

2. With respect to proposed condition (2), the 

evidence in the record demonstrates that the time allowed 

by the Regulatory Staff is inadequate to perform appropriate 

studies to evaluate the benefits and costs of an alternative 

to the present once-through cooling system, including the 

environmental costs of a closed-cycle cooling system.  

j/ Staff's Proposed Findings, App. A at 5.



Furthermore, the evidence demonstrates that the Applicant 

will be able to submit to the Atomic Energy Commission for 

its review a recommendation on this matter -- which will 

set forth any preferred alternative design and/or operating 

mode for Indian Point 2 -- by January 1, 1977.  

3. Applicant opposes condition (4) on the grounds 

that it is vague, unnecessary in view of Staff Proposed 

Finding N.4, not supported by the evidence in the record and 

contrary to law. Although it is Applicant's policy to oper

ate its facilities so that such operation will have a mini

mum environmental impact consistent with economic and tech

nological considerations, Applicant opposes this condition 

because it reflects the Regulatory Staff's invalid legal 

theory that the Applicant must minimize all environmental 

impacts resulting from the operation of Indian Point 2 rather 

than perform the appropriate balancing required by NEPA. In 

any event, the evidence does not demonstrate that these 

parameters which the Regulatory Staff seeks to minimize will 

have a substantial adverse effect on the Hudson River fish

ery. Furthermore, the evidence does not support the schedule 

set forth by the Staff.  

4. Applicant opposes condition (5) on the ground 

that it is vague, unauthorized, unnecessary and unwise. The 

Applicant will and must, of course, comply with applicable 

water quality standards, and this is important to the Board
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in reaching its decision in this proceeding. However, it 

is sometimes difficult to determine whether a "standard" 

is "applicable" and what the standard is. Also, what if 

"standards" should change? There is no evidentiary basis 

in this record for requiring Applicant to comply with a 

changed standard and, accordingly, no legal basis for 

such a requirement. Moreover, such a license condition 

would impose on the Staff a confusing, continuing, quasi

adjudicatory requirement for interpreting laws and regulations 

for which the Staff is not responsible and with which the 

Staff may not be familiar.  

The Staff cites no authority or reason for such 

a license condition and indeed it reflects an interpretation 

of the Commission's responsibilities under NEPA which the 

Commission has expressly abandoned. Prior to May 13, 1972 

paragraph 13 of section A of Appendix D of 10 CFR Part 50 

read as follows: 

"The Commission will incorporate in all construction 
permits and operating licenses for production and 

utilization facilities described in paragraph 1, a 

condition, in addition to any conditions imposed 
pursuant to paragraph 11, to the effect that the 

licensee shall observe such standards and require

ments for the protection of the environment as are
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validly imposed pursuant to authority established 
under Federal and State law and as are determined 
by the Commission to be applicable to the facility 
that is subject to the licensing action involved.  
This condition will not apply to radiological ef
fects since radiological effects are dealt with in 
other provisions of the construction permit and 

operating license." 

At that time the Commission deleted this provision from 

the regulations noting the following in the Statement of 

Consideration: 

"Since the decision in the Calvert Cliffs' case, 
the Commission, in compliance with the mandate 
of the Court of Appeals, has revised its NEPA 
regulations to provide for an independent review 
of the environmental impact of the matters cover
ed by such standards and requirements. Accord
ingly, the condition no longer serves the purpose 
intended. Any license conditions resulting from 
the Commission's independent review will be 
tailored, to the particular facility. The Com
mission has, therefore, revoked paragraph 13 of 
section A of Appendix D of Part 50 since it is 
no longer necessary or appropriate. This amend
ment does not, of course, relieve holders of AEC 
licenses of any obligation which they otherwise 
have in regard to applicable standards and re
quirements imposed by other agencies under 
Federal or State law."
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The inclusion of such a condition could lead 

to direct conflicts between different provisions of the 

operating license for Indian Point 2 in the event that 

water quality requirements imposed under other legal 

authority are inconsistent with requirements imposed by 

the AEC.  

Applicant submits there is no basis under the 

National Environmental Policy Act of 1969 or other appli

cable law, or the record of this hearing, to include such 

a provision in an operating license for Unit 2.  

Applicant opposes the conditions for the protec

tion of t-he envonment proposed by HRFAI/ for the rea

sons set forth below: 

1. Applicantcpposes proposed conditions (1) 

and (2) on the grounds that these conditions are not sup

ported by the evidence in the record and are contrary to 

law. The time set forth is arbitrary and is not derived 

from an appropriate benefit-cost analysis.  

Applicant does not object to keeping intervenors 

informed and, indeed, has attempted without much success

14/ HRFA's Proposed Finding 2.8.
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thus far to have them participate in Applicant's planning 

program; however, HRFA's proposed condition proceeds on 

the erroneous assumption that this proceeding continues 

after final agency action on the full-term, full-power 

operating license for Indian Point 2. Intervenors' rights 

to participate in future licensing actions relating to 

Indian Point 2 will be determined by the Commission's regu

lations in effect at that time.  

2.With respect to proposed co ndition (2) the 

record demonstrates that the time allowed by HRFA is in

adequate not only to perform appropriate studies to evalu

ate the benefits and costs of an alternative to the present 

once-through cooling system but also for the Commission's 

r eview of such evaluation.  

3. Applicant opposes proposed condition (3) on 

the grounds that it is vague, unnecessary, not supported by 

the evidence and improper. The rapidly changing laws and 

regulations relating to such permits and approvals render 

this condition meaningless. In addition, Applicant has 

testified that data required by various Federal and State 

regulatory agencies oftentimes is not known until after 

appropriate applications are made'. The important element
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which HRFA conveniently neglects to include is a listing 

of that data or information which might be requested by 

Federal or State regulatory agencies after an application 

for a permit or approval is made which could postpone the 

issuance of such permit or approval beyond January 1, 1974, 

or for that matter beyond December 1, 1976. Although Ap

plicant does not object to keeping intervenors informed, 

to condition a license with the requirement of service of 

documents on the parties beyond the conclusion of this 

hearing is improper.  

4. Applicant opposes proposed condition (4) on 

the grounds that it is vague, ambiguous, not supported by 

the record, contrary to law-and improper. This condition 

reflects an improper interpretation of NEPA not only because 

it as sumes that the Applicant is required to minimize all 

adverse environmental effects but it also is not supported 

by an adequate benefit-cost analysis. The evidence in the 

record relating to the restricted operation of Indian Point 2 

supports Applicant's position that this condition is im

proper. Again HRFA requests that the Board provide for a 

continuing hearing beyond that established by the regula

tions of the Commission.
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Applicant opposes the condition for the protec

tion of the environment proposed by the Attorney General 

of the State of New York 15/ which would require the 

Applicant to install a closed-cycle cooling system for 

Indian Point 2 by January 1, 1977 on the grounds that this 

condition is not supported by the evidence in the record 

and is contrary to law. Although the Attorney General has 

modified his previously proposed condition which would 

have required installation of "a natural draft closed-cycle 

cooling tower at the earliest possible time".- / the time 

limit set forth in his recently proposed condition remains 

arbitrary and is still not based upon an appropriate benefit

cost analysis.  

i-/ Attorney General's Memorandum at 14.  

i-/ Memorandum of State of New York Regarding the Applic
ability of State Laws to the Operation of Indian Point 
Unit No. 2, March 6, 1973 at 11.
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IV.  

APPLICANT'S SPECIFIC RESPONSE TO PROPOSED FINDINGS 

Introduction to Environmental Matters; 
Matters in Controversy 

Regulatory Staff, C2. Mr. Ronald A. Alevras was 

omitted from the list of witnesses who testified on behalf of 

the Applicant. Mr. Alevras' professional qualifications were 

received into evidence at transcript page 7393.  

Regulatory Staff, C9. This finding is not supported 

by the evidence, is misleading and misconstrues the position of 

the Applicant. The comments by various agencies contained in 

Volume II of the Final Environmental Statement have not been 

received into evidence in support of the Staff's position and 

do not substantiate such position. Furthermore, the fact that 

the Applicant's efforts do not "promise complete success" does 

not in any way "justify considering an alternative cooling 

system design as the best corrective measure for continuing 

Indian Point Unit No. 2 operation." As stated by the Applicant 

and supported by the Regulatory Staff the "evidence in this 

proceeding demonstrates that, should severe adverse environmental 

effects be observed during operation of the once-through cooling 

system, steps can and will be taken to limit these effects con

sistent with economic and technical considerations." (Staff's 

Proposed Finding No. N4.)
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Regulatory Staff, Cl0. The Board does not agree 

with the Staff's characterization of this proceeding, which 

implies that the granting of a license to operate a facility is 

simply a matter of grace on the part of the agency. Rather, 

the Board considers that the function of the Commission in this 

proceeding is to determine whether the public health and safety 

will be adequately protected. and to balance the benefits and 

costs of facility operation as proposed.  

Regulatory Staff, C13. The Regulatory Staff believes 

that power purchases and exchanges with members of the New York 

Power Pool could be available to a greater extent to the Appli

cant. This is not supported by any evidence in the record.  

Applicant has testified that in-the past it has purchased all 

available power (Tr. 4727). Although reserves in the New York 

Power Pool may indicate a planned availability of additional 

power, purchases are dependent on other factors such as willing

ness to sell, reserve needs for the sellers' system, delays in 

new units, maintenance of old units, etc. Actual reserves areI 

generally lower than planned reserves.  

The Regulatory Staff also suggests that there are no 

incremental environmental impacts to additional power purchases.  

First, the power must be generated somewhere and there will

-. ..~r,.*... ~ -.
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necessarily be an increased environmental impact in the area 

in which the power is generated. Secondly, the comment con

cerning impacts of transmission facilities beyond that which 

have already occurred. during the construction of the trans

mission facilities for Indian Point 1 is not clear. Transmis

sion of power from Indian Point 2 and 3 will be largely 

accomplished by increasing the capacity of existing lines, rather 

than obtaining new rights-of-way (FES I, p. 111-3). Moreover, 

this rebuilding for Indian Point 2 has already been completed 

so that there will be no further impact from this transmission 

facility. Applicant is already strengthening its transmission 

facilities to import power beyond that which will be supplied 

by the Indian Point units. However, any purchase which in the 

long run would exceed the capacity and purchases now planned 

would require the construction of new transmission facilities 

with consequent environmental impacts.  

Regulatory Staff, C15. The issue in this proceeding 

is whether the operation of Indian Point 2 through September 1, 

1981 will have substantial and irreversible adverse effects on 

the Hudson River fishery. In light of Applicant's proposed 

condition to require the implementation of a closed-cycle cool

•ing system by September 1, 1981, consideration of the environ

mental impact of plant operation with a once-through cooling 

system during the lifetime of the plant is irrelevant.
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Estimate of Plant Impact on Striped Bass Population 

Regulatory Staff, D5. There is no evidence in 

the record to support this finding. Furthermore, the 97.5% 

mortality figure is misleading. The effects of a full 150 

F. delta T on entrained larvae throughout the season could 

not be thoroughly studied because Indian Point 1 was not 

operational during part of the time and did not produce a 

150 F. delta T during much of the time it was operational.  

In fact, the designed delta T of 150 F. was tested only at 

ambient river temperature of 790 F. (Lauer on Entrainment, 

February 5, Table i).* In any event the potential effect 

of temperature on eggs and larvae has been demonstrated 

to be small because of the small proportion of the spawning 

and rearing season when tolerance temperatures might be 

exceeded. (Lauer on Temperature Tolerance, Feb. 5).  

Regulatory Staff, D6. This finding is incorrect 

and not supported by the record. Applicant computed the 

organism concentration in the zone from which it considered 

*References to prepared testimony are keyed to the short-form 

footnote titles set forth in "References" to Applicant's 
Proposed Findings dated May 17, 1973.
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the major water was withdrawn and, using the same computa

tional procedure, calculated the average concentration of 

the whole section. The ratio of these two values was its 

f factor. Although the data used by Applicant showed some 

lateral variation, the variation between surface and bottom 

samples was two orders of magnitude greater. (Lawler on 

Entrainment and Impingement, October 30, Tables 9 and 10).  

This difference in vertical distribution controls the "fl 

factor. (Tr. 10,124-131).  

Regulatory Staff, D7. The Board should not be 

misled by the Staff's disingenuous characterization of the 

evidence in this proceeding. The Applicant has stated that 

this analysis was based on collections of white perch rather 

than striped bass since no striped bass above 19 mm in length 

were collected in the intake and discharge canal. Therefore, 

Applicant's use of white perch data was conservative. If 

actual observed striped bass behavior were used, the "f" 

factor for the early juvenile stage (Jl) would have been 

zero, and entrainment vulnerability would have occurred over 

a 4-week period rather than 8 1/2 weeks a's employed in 

Applicant's model. (Lawler on Sensitivity, Oct. 30, p. 14; 

Lauer on Effect of Entrainment, Feb. 5, pp. 5-7).  

Regulatory Staff, D9. The evidence does not support 

this finding. The "f " factor utilized in Applicant's model
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includes diurnal migration. (Lawler on Entrainment and 

Impingement, Oct. 30, p. 52 and Tables 9 and 10).  

Regulatory Staff, D12 and D13. These findings are 

misleading, inaccurate and contradictory. Applicant has not 

agreed that a similar effect was produced by the mixing 

assumptions inherent in the Applicant's model. (Tr. 11, 

392-94). Furthermore, although the Staff did include cases 

which excluded the circulation belt in its parameter sensi

tivity study, those cases which the Staff did not discount 

(cases 36-40) used an unrealistic flow condition, especially 

in the vicinity of Indian Point. (FES I, Table A-V-16, 

p. A-V-85 and Table A-V-20, p. A-V-94). It is interesting to 

note that the remaining cases predict reductions from 2%-i6/7.  

To proffer that the "predictive errors which might be 

introduced by the 'endless belt' . . . are of minor importance" 

simply contradicts the Staff's own testimony that the Staff's 

methodology "might overestimate the impact of operation of 

Indian Point Unit Nos. 1 and 2 by a maximum of two". (Tr.  

11, 293-95, 11,298).  

Regulatory Staff, D18. The finding is misleading 

and is not supported by the evidence. Schaefer's analysis 

indicates that the fluctuations which the Staff considers 

proof of reduction by power plants are in reality a function
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of Chesapeake Bay year class variations. (Lawler on Con

tribution, April 20, pp. 12-14.) In fact, the Staff's 

data supports Schaefer's analysis. (Goodyear on Landings, 

March 8.) 

HRFA, 3.5. This finding is misleading and not 

supported by the evidence. Applicant's model is run from 

the egg through juvenile I stage for 8-1/2 weeks. (Lawler 

on Entrainment and Impingement, Oct. 30, Fig. 4.) 

HRFA, 3.6. This finding is misleading. In its 

Proposed Finding 3.41 HRFA estimates the total annual reduc

tion of striped bass due to the operation of Indian Point 1 

and 2 at approximately 27%.  

HRFA, 3.7. This finding is misleading. Mr. Clark's 

computational procedure omits hydraulics and, therefore, 

can be used as a source of verification only when Carlson

McCann design concepts and conditions are duplicated. (Lawler 

on Economic Evaluation, Feb. 20; Lawler on Multiplant Effects, 

April 20.) 

HRFA 3.19. This finding is misleading. Runs were 

made in response to the Board's request (Tr. 7782-93) in 

order to determine whether variation in the longitudinal 

dispersion coefficient values would affect percentage reduc

tion predictions made by the Applicant. After the Applicant
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had established the relatively minor effect of variable 

dispersion on its model predictions, further runs were made 

using parameters (input factors) comparable to the Staff's 

conditions. (Lawler on Sensitivity, Feb. 5.) In these 

runs, dispersion was not varied since this phenomenon, among 

others, was not explicitly represented in the Staff's model.  

(Tr. 11392-94.) 

HRFA, 3.21, 3.22 and 3.25, Regulatory Staff, D16 

and D17. These findings are not supported by evidence in 

this proceeding. The evidence demonstrates that compensa

tion occurs in all animal populations studied and in varying 

degrees at all levels of population. (McFadden on Effects 

of IP, February 5, pp. 3-6;-McFadden on Entrainment and 

Impingement, Oct. 30, pp. 8-14; Lawler on Entrainment and 

Impingement, Oct. 30, pp. 21-29; Tr. 8372-73.) Furthermore, 

Mr. Clark testified that compensation was possible in the 

early life stages of the striped bass (Tr. 8780-82). In 

fact the survival curve presented by Mr. Clark appears to 

be directly dependent in later early life stages. It is not 

necessary to identify the specific mechanism of compensation 

and the insistence of the Staff and HRFA that this be done 

is misplaced. It is sufficient to know whether compensation
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is occurring. If so, the specific mechanism is irrelevant.  

The evidence demonstrates that the use of 0.8 is indeed a 

relatively minimal compensation ratio which was derived 

after a model sensitivity analysis of compensation levels 

and a selection of values for compensation parameters for 

existing data. (Lawler on Entrainment and Impingement, 

October 30, pp. 41-44; Lawler on Sensitivity, February 5, 

pp. 2-7; Tr. 9806-08.) 

HRFA, 3.23. This finding is not supported by 

evidence in the record.. Neither the Staff nor the HRFA 

presented evidence that compensation did not occur in the 

early life stages of striped bass.
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Contribution of the Hudson to 

Atlantic Coast Striped Bass Fishery 

RegulatoryStaff, E4 and E5;, HRFA, 3.43 and 3.45. The 

Regulatory Staff inaccurately states that Dr. Raney was "unable 

to supply any estimate" of the contribution of the Hudson and 

the Chesapeake to the mid-Atlantic fishery. Dr. Raney testified 

that the Hudson contributes no more than 5 percent to the mid

Atlantic fishery and only around the mouth of the Hudson. (Tr.  

7627-33). Furthermore, although Mr. Clark, a witness for HRFA, 

agreed with the Staff's allegation that the Hudson contributed 

80 percent of the striped bass to the mid-Atlantic fishery, Mr.  

Clark's 1968 tagging study demonstrated only a slight contributioni 

(Raney on Striped Bass Population, October 30, p. 66; Lawler on 

Contribution to Middle Atlantic, February 5, pp. 15-24), and 

Mr. Clark testified in this proceeding that "the quantitative 

data from the Hudson do not indicate that it could supply the 

whole fishery of 14.7 million fish or even the substantial pro

portion of it, the 80 percent." (Tr. 8564-65). In this regard 

Applicant has demonstrated that the Delaware Bay and its tributary 

rivers should be considered as a potentially significant contri

butor of striped bass to the Atlantic Coast population. (Lawler 

on contribution to Middle Atlantic, Feb. 5, pp. 4-5).  

HRFA. 3.48, 3.49, 3.50. Dr. Raney set forth an analysis
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of the results of tagging studies in his testimony of October 30, 

1972. (Raney on Striped Bass Population, Oct. 30, pp. 10-13, 

21-93). Dr. Lawler, having investigated and analyzed the Hudson 

River fishery during the past one and one-half years, analyzed 

the contribution to the mid-Atlantic fishery on the basis of the 

best available information relating to population size, exploi

tation rates and migratory patterns as well as the estimates of 

the Staff and HRFA to derive a range of values by which he 

demonstrated that the Chesapeake Bay hypothesis could not be 

rejected. (Lawler on Contribution to Middle Atlantic, Feb. 5; 

Tr. 9595). During the course of the hearing Dr. Lawler presented 

additional calculations to demonstrate the accuracy of his analy

iss. (Lawler on Contribution of Chesapeake, April 20). HRFA's 

suggestion that Dr. Lawler's "hesitation" indicates a lack of 

veracity reflects the basic disparity of positions of the parties 

in this proceeding. Although HRFA candidly admits that quantita

tive data do not exist to demonstrate that the Hudson contributes 

80 percent to the mid-Atlantic fishery, consultants of HRFA and 

the Staff take the position of "scientific .advocates" and contend 

that if any information can be construed to indicate that the 

Hudson might contribute 80 percent to the mid-Atlantic, then 

further investigation or analyses are unnecessary. Conversely, 

the Applicant has demonstrated on the basis of the best available
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data, albeit incomplete at the time, that the Staff's and HRFA's 

allegation is inaccurate but that the further research undertaken 

by the Applicant will produce the necessary data to form a 
more 

reliable conclusion.
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Estimation of Monetary Impact on Striped Bass Fishery 

Regulatory Staff, F5 and F6. The Staff's concept 

that the Fishery is "priceless" is not supported by the 

evidentiary record. By alleging that the striped bass 

fishery is "priceless" the Regulatory Staff demonstrates 

its position that under no circumstances can it determine 

that the required benefit-cost analysis would bend in the 

direction of the operation of Indian Point 2 with a once

through cooling system through September 1, 1981. Further

more, the Staff reiterates its inaccurate and inconsistent 

characterization of the issues in this case. The Board 

will balance the generation-of power, the cost of imple

menting an alternate cooling system and the potential 

environmental impact of such an alternate cooling system 

against the potential danger to the fishery through 

September 1, 1981 as mitigated by the measures proposed by 

the Applicant.
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Impingement 

Regulatory Staff, G2., HRFA, 4.13, Attorney 

General-V.B. In discussing impingement, the Regulatory 

Staff, HRFA and the Attorney General all referred to the 

numbers of fish impinged without giving any indication of 

their weight or size. These findings would tend to mislead 

a reader into thinking fish of ordinary commercial or sport 

fishing size are being discussed. In fact, the average 

weight of impinged fish is about 0.25 oz. (Alevras on 

Impingement, Feb. 5, p. 16.) Applicant's proposed findings 

and conclusions refer to both numbers and weight. (Applicant's 

Proposed Finding G15.) This'is the only type of presentation 

which is completely accurate. The reluctance of the other 

parties to mention weight indicates an advocate's rather 

than an analytical approach.  

HRFA, 4.1. HRFA states that impingement has 

involved "high percentages" of white perch. It is not clear 

whether they are talking about the perc.entage of impinged 

fish which are white perch or the percentage of the total 

population of white perch which has been impinged. The record 

contains no evidence on the numbers of white perch in the



4. *

-32 

Hudson River in the vicinity of Indian Point, other than 

general-statements that white perch are abundant throughout 

the estuary. (Clark on Effects, Oct. 30 (Final), p. 50.) 

HRFA, 4.2. HRFA attacks Applicant in the most 

vituperative terms for not doing something which Applicant 

was never required or attempted to do. Throughout this 

proceeding HRFA has constantly referred to fish impingement 

data prior to April 1970 as an example of inadequate data 

collection by Consolidated Edison. HRFA has acknowledged 

that prior to April 1970 Applicant made no attempt to count 

all fish collected on the intake screens (Stipulation, p. 2), 

and no such count was required. Counts were made only at 

times of unusual difficulty or of changes in the intake/ 

discharge configuration. (Alevras on Impingement, Feb. 5, 

p. 8.) HRFA criticizes these sporadic reports for not being 

something they were never intended to be. Accordingly, 

Consolidated Edison believes that the limited counts from 

this period of time cannot be used to project future fish 

collections. (Alevras on Impingement., Feb. p. 8.) It is 

HRFA who takes the inconsistent position of first criticizing
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the reliability of these data and then basing its predic

tions of future impingement on them. (Clark on Effects, 

Oct. 30 (Final), p. 33.) Since April 1970 Consolidated 

Edison has been counting and classifying virtually every 

fish collected on the intake screens. Consolidated Edison's 

estimates of future collections are based entirely on these 

reliable data. HRFA strangely does not use these reliable 

data to any extent in estimating future impingement.
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other Fish Species 

Regulatory Staff, Hl. The Regulatory Staff 

states that it and HRFA concluded that populations of fish 

other than striped bass will be adversely affected and that 

the Applicant has taken the position that the impact on these 

species will not be substantial. The Staff then points out 

that Applicant has supplied no analyses of individual species 

to support its conclusion. The Staff fails to mention that 

neither the Staff nor HRFA has supplied analyses of individual 

species to support their conclusions. In the absence of 

analyses of individual species, the Board must reach a 

decision on the basis of the best evidence that is in the 

record.



- 35 -

Thermal Discharges 

RegulatorV Staff, KI. This finding is irrele

vant, inadequate and not supported by evidence in the record.  

Although-Applicant will comply with applicable Federal and 

State regulations, proposed amendments to such regulations 

are not appropriate for discussion in the Staff's proposed 

findings. Furthermore, the Staff's position that Applicant 

has the responsibility "to reduce the effects of the dis

charged effluent so as to cause minimum impact on the Hudson 

River biota" without appropriate consideration of other 

factors is contrary to law and has no basis in fact.  

Regulatory Staff, K3a. This finding is mislead

ing. Although Applicant's model is essentially a steady

state one-dimensional model Applicant has developed an 

empirical relationship for conversion of the predicted tidal 

average portions of the river bounded by 40 F. temperature 

rise to then critical tidal phase counterparts. (Lawler on 

Temperature Distribution, April 5, Chapter III; Lawler on 

Thermal Effects; Feb. 5, pp. 10-11.) This relationship was 

derived from a large number of observations conducted at 

existing thermal discharges located on the Hudson River.
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Regulatory Staff, K3b. This finding grossly 

misrepresents the evidence. Applicant's use of the expon

ential function for prediction of temperature distribution 

over the river surface width and cross-sectional area was 

justified by actual near-field as well as far-field tempera

ture data. (Lawler on Thermal Effects, Feb. 5, p. 10; Tr.  

6923.) The Staff has not proposed an alternative method 

for predictions of surface and cross-sectional temperature 

distributions.  

Regulatory Staff, K3c. This finding is grossly 

misleading. Applicant stated that the corrective factors 

used required further justification by direct observations 

of river temperature distributions resulting from two-unit 

operation at Indian Point. For this reason Applicant has 

not included such corrective factors in its analysis since 

Dr. Lawler's testimony on Temperature Distribution, April 5, 

1972.  

Requlatory Staff, K3d. This finding is not sup

ported by the evidence. Applicant's model parameter values 

were primarily derived from the prototype observed data and/ 

or were supported by observations made on hydraulic models.  

The Staff has not presented theoretical calculations or 

observed data indicating different values of the model para

meters.
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Requlatory Staff, K5. The Staff's introduction 

of recirculation into Applicant's model increases the net 

rate of power plant heat rejection into the river. (Lawler 

on Thermal Effects, February 5, Chapter II.) On the other 

hand, Applicant incorporated the effects of recirculation 

in its model by an increase in maximum cross-sectional and 

surface temperature, thus expressing the effect of recircula

tion in near-field temperature distributions without in

creasing the net heat discharged into the river by the power 

plant, (Lawler on Temperature Distribution, April 5, p. 18; 

Lawler on Thermal Effects, Feb. 5, pp. 8-10.) 

Regulator- Staff, K6. This finding is not supported 

by the evidence. Rather, Applicant has demonstrated that 

its longitudinal dispersion coefficient, derived from compre

hensive measurements of the Hudson River, is reasonable.  

Not only are salinity data normally the best data available 

for evaluation of dispersion coefficients in estuaries but 

also freshwater flow is the major factor controlling salt 

intrusion into the Hudson River estuary. Since a one

dimensional model dispersion coefficient incorporates effects 

of density (primarily salinity) induced circulation, the 

dispersion coefficient values are naturally dependent on 

freshwater flow rates. (Lawler on Thermal Effects, Feb. 5, 

pp. 15-17; Lawler on Temperature Distribution, April 5, pp.
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12-14; Lawler on Thermal Effects, March 30, pp. 111-8 

through 111-13.) 

Requlatory Staff, Kl0a. This finding is mis

leading. Applicant has testified that recent studies indi

cate that a heat transfer coefficient value of approximately 

195 BTU/ft2/OF/day should be employed for summertime condi

tions rather than previous values used. (Lawler on Tempera

ture Distribution, April 20, pp. 8, 11-12.) 

Regulatory Staff, KlOb. This finding is mislead

ing. Applicant used the thermal stratification factor (TSF) 

of 1.5 for prediction of thermal effects at the plane of the 

Indian Point discharge. This value was not "manipulated" 

but rather was based on temperature measurements conducted 

on thermal discharges at other power plants as well as on the 

results of available hydraulic model studies. Observations 

of power plant thermal effects made during summer and fall 

conditions indicate that thermal stratification factor (TSF) 

values increase with increasing longitudinal distance from 

the point of discharge. It has been observed, for example, 

that the TSF reached values of about 20 approximately one

half mile downstream of the Danskammer plant discharge.  

(Lawler on Circulation Effects, March 30, p. 111-6.) 

Therefore, the range of thermal stratification 

factor from 2 to 10 within the studied 45 mile river reach
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used in the Applicant's multi-segment model is conservative, 

and the resulting overall average TSF value of about 5.0 

is not contradictory to the above plane of discharge value 

of 1.5.  

Regulatory Staff, KlOd. This finding does not 

adequately reflect the evidence in the record. Applicant 

has testified that the objective of the observations was to 

determine biological activity rather than temperature dis

tribution and, therefore, New York University used tempera

ture instruments rather than precision thermometers and used 

centigrade rather than fahrenheit units. Observations by 

others on the same days demonstrated substantially lower river 

temperatures, none of them in excess of 790 F. Applicant has 

demonstrated that the New York measurements cannot be used 

to extract valid ambient temperature levels. (Lawler on 

Temperature Distribution, April 20, pp. 28-30.) The Staff 

persists in attributing area average temperatures to the 

Indian Point intake and in disregarding the voluminous data 

on actual measurements of intake temperatures.  

Regulatory Staff, KlOe. The large differences 

between the Danskammer plant observed thermal effects and 

the predicted effects by the Staff's real-time to model
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cannot be explained by dissimilarities in river conditions.  

Rather, the differences indicate that the Staff's model, 

in its present form, is not capable of accurately predict-.  

ing river temperatures induced by a power plant. (Lawler 

on Cumulative Effects, March 30, pp. 111-14 through 111-16 

and Fig. 111-3.) 

Regulatory Staff, Kll. This finding is mislead

ing and is not supported by the evidence in the record.  

The evidence demonstrates that if during normal operation 

temperatures in the discharge canal at Indian Point did exceed 

900 F., such temperatures would start to occur in mid-July 

and, in any event, no earlier than the first week in July.  

(Lawler on Temperature, February 5, Figure 2.) Furthermore, 

the maximum naturally occurring river water ambient tempera

ture in the vicinity of Indian Point is 790 F. and normally 

occurs in August. (Lawler on Temperature Distribution, 

April 5, p. S-2.)
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Closed-Cycle Cooling System 

Regulatory Staff, M3. The Regulatory Staff 

incorrectly characterizes Applicant's Environmental Report.  

The AEC guidelines required Applicant to state the system 

which constituted the minimum water impact. Applicant stated 

that such a system was a closed-cycle natural draft cooling 

tower system. (Applicant's Exhibit 3-A, p. 2.5-11.) Appli

cant did not state that such a system involves the least 

environmental impact. Also, the Board must not lose sight 

of the fact that the question is not what system involves the 

least environmental impact but rather what system is appropriate 

on the basis of a cost-benefit analysis. Such a system may 

well be something other than closed-cycle cooling. The 

Applicant proposes to submit by January 1, 1977 a report 

of alternative designs and/or planned operations to the 

present once-through cooling system.  

Regulatory Staff, M6. The Applicant prepared its 

Environmental Report on the basis of proposed AEC guidelines 

which were then in effect. (Applicant's Exhibit 3-H, p. 1.0-1.) 

The Applicant did not amend its Environmental Report to take

.1-1-1--1.1-11 .1:- -1 - , , --. : ", -;- - - - - - - , - - - - - , -_- , - -. - - - -
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into account the several proposed guidelines subsequently 

published or the final Guide referred to by the Regulatory 

Staff issued in March 1973. It is noted that these are 

"guidelines," and rigid compliance is not required. Further

more, as Con Edison has noted, taxes are benefits but they 

are als o costs. All costs are in a sense "transfers within 

the economy." When the transferor is not the same as the 

transferee, we believe they are properly considered "costs" 

for purposes of a cost-benefit analysis.  

Regulatory.Staff, M7, The Regulatory Staff for 

the first time makes the suggestion that annual maintenance 

and refueling periods within-the three-year construction 

period could be utilized to reduce plant outage time. Con 

Edison has already utilized those maintenance periods to the 

maximum extent possible in estimating the construction sched

ule. (Newman on Alternative Cooling Systems, Feb. 5, pp. 3

4 and Exh. 3; Newman on Alternative Cooling Systems, April 9, 

p. 30; Tr. 10448-53.) The seven months is the time required 

for the final structural changes in the dis charge canal and 

blocking off of main circulating water pipes, which work can-.  

not be done in an earlier period.
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Regulatory Staff, M8. The Regulatory Staff for 

the first time suggests that a closed-cycle cooling system 

could be installed by July 1, 1977 without citation to the 

record. There is no evidence in the record to support a 

finding that such a date is feasible for an installation at 

the Indian Point site. There is also no evidence in the 

record to support a finding that a natural draft cooling 

system constitutes "the best practicable control technology 

currently available." In any event, the Board is not charged 

with the responsibility for making such a finding.  

Regulatofy Staff, M9. While Applicant has testified 

that the use of fresh water for cooling tower makeup is 

technologically feasible, its testimony indicated that this 

would involve an enormous addition to the already large cost 

of the cooling tower system. (Tr. 10465-66.) If the Staff 

is to take the position that this is a viable approach, it 

must increase its estimate of the cost of the cooling tower 

system to take into account the cost of supplying fresh water 

for makeup.  

The Regulatory Staff states that additional 

information on environmental impacts was contained in the
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Burns & Roe report. That report merely discussed environmental 

impact on the basis of the general literature available and 

did not contain any data specifically applicable to cooling 

towers at the Indian Point site. (Tr. 9710-11, 10528; HRFA 

Exhibit V, p. VII-12.) Con Edison believes it is impossible 

to evaluate the environmental impact of a natural draft cooling 

tower without additional information on, among other matters, 

the applicable meteorology and the ability of local flora to 

withstand that impact. (Tr. 10463-66, 10528-32.) 

The Regulatory Staff takes the position that 

existing meteorological information plus available literature 

on engineering aspects of cooling towers should eliminate the 

necessity for obtaining additional data. The meteorological 

data presently available has all been obtained at the 100-foot 

level. Such data together with general literature do not 

provide the needed information on the behavior of a plume at 

the 500-foot level in the Hudson River valley. (Tr. 9709-10, 

9729.) 

HRFA 6.3. HRFA erroneously states that there is 

an inconsistency between the time schedule for cooling tower 

construction stated by the Applicant and by its consultant
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Burns & Roe. The Burns & Roe schedule contains no provision 

for obtaining regulatory approvals since this function would 

not be within their scope of activities. (HRFA Exhibit V, 

p. X-1 and Exh. 9, Sheet 1.) Furthermore, the Burns & Roe 

report proposed placing cooling towers on top of the hill 

south of the plant as proposed in Applicant's Environmental 

Report (HRFA Exhibit V, Exh. 5, Sheet 1 ), rather than as 

proposed in Applicant's subsequent optimization studies. The 

site presented in the Burns & Roe report has different exca

vation requirements than that presented in Applicant's 

testimony. Also, Applicant-has based its testimony on the 

time required for excavation on actual experience with 

excavation at Indian Point, which was not available to Burns & 

Roe. When the Burns & Roe time schedule is adjusted for the 

time required to obtain regulatory approvals and to perform 

the excavation required at the presently proposed site, it 

is generally consistent with the time schedule stated by 

Applicant.  

HRFA 6.4. HRFA states that the Staff and HRFA and 

EDF have presented substantially lower figures for the costs 

of cooling towers as common to the industry. This shows a
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complete misunderstanding of the cost issue. As the 

Regulatory Staff has pointed out, there is no significant 

difference in the estimates of all the parties for the total 

direct costs of cooling tower construction. (Staff's Proposed 

Finding M5.) The direct costs of other companies discussed 

in the record, when adjusted as to time of construction, 

labor cost variances, and excavation requirements of the 

Indian Point site, are comparable to the costs proposed by 

Applicant. (Tr. 7724-45; Newman on Alternative Cooling 

Systems. Feb. 5, p. 7.) The evidence presented on costs of 

othcr companies did not include any statement on the indirect 

costs for those companies, but there is no reason to assume 

that the indirect costs of those companies would be signifi

cantly different from the indirect costs of Applicant.  

HRFA 6.6. Applicant's estimate of escalation was 

not compounded. Perhaps complete accuracy would require a 

compound rate but Applicant does not believe that would lead 

to a significant difference in result.  

HRFA appears to assume that earlier construction 

is economically more desirable. This is not correct when the 

implications of the methods of computation of present worth
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of future costs contained in the AEC guidelines are fully 

understood. Escalation increases cost at the rate of 7% 

per annum (Newman on Alternative Cooling Systems, April 9, 

p. 14-15; Tr. 10437-38 ), but the present worth of future 

costs are discounted at the rate of 8.75% compounded per annum.  

As long as the discount rate is greater than the escalation 

rate, the present worth of total costs is less if construction 

is postponed.  

HRFA 6.7. The fact that neither contingencies 

nor escalation is an accounting matter is irrelevant when 

estimating the capital cost-of a project to be constructed 

at a future date. Accounting is concerned with reporting 

past expenditures. The question when estimating future costs 

is correct estimating procedures, not accounting procedures.  

(Cioffi on Accounting, April 20, Question 4.) 

HRFA 6.10. There is no evidence in the record to 

support a finding that construction of a cooling tower on the 

Indian Point site by December 1, 1976 is feasible.  

Attorney General, VIII.A. The Attorney General's 

discussion of costs of a cooling tower system shows a complete
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failure to comprehend the evidence. The Attorney General 

has confused incremental generating cost with direct capital 

cost ana appears to give no recognition to indirect capital 

cost. There is in fact very little disagreement among the 

parties as to the costs when it is made clear which cost the 

respective witnesses are talking about. (See Applicant's 

Reply to Regulatory Staff's Proposed Finding M5.) 

Attorney General, VIII.B. The Attorney General 

states that it is "irrational" to anticipate delays in 

obtaining regulatory approvals for the towers. Applicant 

does not consider a 12-month period a "delay." The Attorney 

General is not responsible for issuing the necessary permits.  

It is. irrational and borders on the disingenuous for the 

Attorney General to imply that the cognizant regulatory 

agencies will rubber-stamp an application for approval of a 

project of the magnitude of cooling towers. For example, the 

State air pollution control authorities could not responsibly 

issue a permit for these towers without knowledge of the 

behavior of the saline plume and its impact on local flora.  

If serious opposition to the towers develops, Consolidated

-- 1. 1., A - , -, . . , - .. - -:
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Edison's ample experience shows that delays could be greater 

than one year. (Newman on Alternative Cooling Systems, 

April 9, p. 29.)
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Stocking 

Regulatory Staff, N8. The Staff called attention 

to the fact that approximately 3.3 million fingerl ings were 

produced at the rearing facilities specified on page 69 of 

the Staff's proposed findings and conclusions. The Staff 

cited no evidence which indicates these hatcheries were seek

ing to achieve large-scale production of fingerlings, or that 

it is infeasible to produce substantially larger numbers of 

fingerlings if the necessary financial and technical resources 

were applied. On the contrary, the evidence supports the 

conclusion that many more fingerlings could be produced each 

year, if required (Tr. 10394-10400) and that substantial 

economies of scale could be achieved (Applicant's Proposed 

Finding N22). The Board further notes that even without taking 

into account these improvements the total production of finger

lings in 1972 at the hatcheries cited by the Staff (about 3.3 

million) is 4 to 5 times the number of fingerlings which would 

have to be replaced (about 670,000) as the result of Indian 

Point, Bowline and Roseton power plant operation, using the 

Applicant's model estimates. (Tr. 11117; Comparison Between

. I
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Number of Mature Females Required for Hatchery Replenishment 

Computed Using the Applicant's and Staff's Models.) 

HRFA, 7.10. The Board finds that HRFA's assertion 

that there "is virtually no knowledge of rearing Hudson River 

striped bass" is contrary to the evidence in the record. (Ap

plicant's Proposed Finding N17 and May 24, 1973 Response by 

Dr. Stevens to Request by Atomic Safety and Licensing Board and 

AEC Staff for Additional Data on Striped Bass Culture.)
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Restricted Operation 

HRFA, 9.1.- Although evidence was placed in the 

record-on cycling the plant between full power and 50 percent 

of power, HRFA never proposed a specific mode of restricted 

operation other than that set forth in Intervenors' Statement 

of Contention and Matters in Controversy Concerning Environ

mental Issues, filed on November 13, 1972 until submission 

of its proposed findings and conclusions. In paragraph 2.8, 

HRFA presents a proposed condition which is not supported 

by the evidence and is contrary to law because, among other 

reasons, it is not supported by an adequate analysis of 

benefits and costs. Parenthetically, had this proposed 

condition been presented in a timely fashion, it would have 

been possible to submit additional evidence which would 

further demonstrate that the proposed condition is unjustified.  

The proposal itself is ambiguous and impossible 

of enforcement as a license condition. The phrase "whenever 

the chemical volume control system is capable of cycling the 

plant on a daily basis" is ambiguous. For what period of 

time (e.g., a week) must the system be capable of cycling 

on a daily basis? If the system is not capable of cycl ing
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the plant on a daily basis, should the plant be run at 

full power until a certain capability is restored? How much 

capability must be restored? What happens if the plant 

trips while approaching the capacity of the CVCS system? 

Applicant could show that a serious problem of xenon override 

would arise in such a case. Also, the Technical Specification 

limits on power distribution control may be reached by 

transient xenon (xenon redistribution) caused by such cyclic 

operation thereby precluding further such cyclic operation.  

There is no basis in the record for the use of 

1000 MWs as an appropriate keserve.  

The limitation to the use of three pumps would 

decrease the reliability of the plant. If six pumps are 

operating and one fails, the plant can continue to operate.  

If three pumps are operated and one fails, the plant would 

have to shut down. (Newman/Schwartz/Woodbury, Feb. 5, pp. 8, 

13.) 

HRFA,9.5. The statement of incapacitated periods 

from 1975 on, is based on testimony which assumes a certain 

refueling schedule for purposes of analysis. (Newman/Schwartz/ 

Woodbury on Restricted Operation, Feb. 5, pp. 4, 10.) There
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is no assurance that such a refueling schedule will in fact 

occur. If refueling were to occur in the fall instead of 

the spring, the incapacitated periods would be much greater.  

HRFA, 9.11. HRFA's position that additional 

emission of air pollutants is of no concern in the absence 

of proof of the consequence to persons and property of such 

additional emissions is so obviously irrational as to require 

no comment by the Board. With the possible exception of 

HRFA, it is accepted by all that although Applicant's power 

plants in New York City meet applicable emission standards 

in terms of quality of fuel§ burned, it is nevertheless true 

that emission of additional quantities of pollutants is 

undesirable.  

HRFA, 9.12. The calculation which shows 25% 

entrainment decrease assumes 12 hours of 50 percent operation 

for 61 days, or effectively every day in the period June 

through July. This does not allow for any day when a 100 

percent operation is required because of inability to operate 

in a cyclic mode, also, although HRFA suggests a 10% reduction 

in entrainment mortality might ensue, there is no evidence
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in the record that such a reduction justifies the economic 

cost to-Con Edison and its customers of the proposed 

restricted mode of operation. The record does-not support 

the notion that the postulated reduction in entrainment is 

of substantial importance to the striped bass population 

during the period in question; in fact, the evidence is 

to the contrary. (McFadden on Simultaneous Operation, March 30, 

pp. 5-6.)



- 56 -

Research Program 

Regulatory Staff, 08; HRFA, 8.5. Both the Staff 

and ERFA argue that the Applicant's research program is defect

ive in that Applicant hasn't proposed "any mechanism" for com

pensation to work nor a way of experimentally testing for its 

existence. The Board is at a loss to understand the basis for 

this argument. Applicant has identified a number of means 

whereby compensation could be operative in the Hudson River 

striped bass populat ion (McFadden/Woodbury on Indian Point 

Studies, Feb. 5, pp. 33-34; McFadden on Entrainment and Impinge

ment, Oct. 30; McFadden on Effects of Indian Point, Feb. 5.)j 

Examples are sexual maturity at an earlier average age and in

creased growth rates. Different compensatory-mechanisms could 

be operative at different times depending on environmental con

ditions and year classes. Applicant's research program pro

vides adequate criteria and me~thods for determining whether one 

or more compensatory responses are taking place in the popula-, 

t ion. (McFadden/Woodbury on Indian Point Studies, Feb. 5, pp.  

11-12; see Applicant's Proposed Findings 09 and 011.) In the 

course of the research prograr., data will be accumulated which 

will be used to assess which of a variety of postulated com

pensatory mechanisms may be occurring (Tr. 7482, 9837-39).
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Regulatory Staff, 010. Applicant has formulated 

the null hypothesis of no effect of the Indian Point plants on 

the fishery (the alternative hypothesis being that the plants 

are having some adverse effect) in accordance with established 

principles of science and logic (Tr. 7494, 7505-10). The broad 

hypothesis is broken down into a series of more specific hypo

theses, as explained by Dr. McFadden. In the process of test

ing the null hypothesis the extent of adverse effects, if any, 

will be measured (Tr. 7506). The Board considers that the 

Staff's assertion that "Applicant has formulated his hypothesis 

in a way that allows the Applicant to derive benefit from poor 

experimental desig, or careless execution of the required "samp

ling" is without foundation, patticularly in view of Applicant's 

oft-expressed willingness to accept guidance from qualified 

persons on the design and conduct of the research program, and 

the fact that the execution of the program is under the continued 

surveillance of Federal and State agencies and the Hud son River 

Policy Committee (Applicant's Proposed Finding 030). The Board 

does not comprehend the significance of the last sentence in 

the Staff's paragraph 010. The 1972 work was devoted to develop

ing and field-testing the study methods (Tr. 7493). The Applicant's
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ecological program provides for obtaining estimates of the 

initial striped bass egg complement and the number of young 

surviving in the fall for the first time in 1973 (Tr. 11340).  

The 1972 program accomplished its objectives for that year.  

Regulatory Staff, 011. Applicant's research program 

has not been proposed as an alternative to a closed-cycle cool

ing system for Indian Point 2 but rather as a rational and 

responsible means of determining whether such a system, or some 

other means of mitigating the impact of once-through cooling, 

is needed. (Applicant's Memorand-um in Support of Proposed 

Findings and Conclusions, May 17, 1973.) 

Should a determination be made now to require a once

through cooling system not later than January 1, 1978, Appli

cant's proposed research program would not be required and an 

environmental survey program substantially reduced in scope 

would be called for.
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HRFA, 8.10. The Board rejects HRFA's Proposed Find

ing 8.10 because it is totally unsupported by evidence in the 

record.  

Respectfully submitted, 

LeBoeuf, Lamb, Leiby & MacRae 

1821 Jefferson Place, N. W.  

Washington, D. C. 20036 

Attorneys for Consolidated Edison 

Company of New York, Inc.  

By I 
Leonard M. Trosten 

Partner

Dated: June 25, 1973


