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I.  

GENERAL REPLY TO CCPE'S PROPOSED FINDINGS 

OF FACT AND CONCLUSIONS OF LAW 

On February 8, 1972, CCPE filed a 147-page 
document 

containing its proposed findings of fact and 
conclusions of 

law, together with a supporting memorandum.  

CCPE's document is a congeries of mixed 
factual 

assertions and legal arguments. These generally fall into 

three categories. Some of them are correct but immaterial.  

Other proposed findings, though not necessarily 
incorrect in 

themselves, rest on unstated, incorrect 
premises, e.g. pro

posed finding 14.  

A third, and by far the largest, group of findings 

are either not supported by the evidence 
or the evidence sup

ports a contrary finding. Examples of these are numbers 4-7.  

The lack of evidentiary support for these 
findings is very 

often the result of reliance by CCPE on 
documents which have 

not been admitted into evidence. CCPE's wholesale reliance 

in its proposed findings on non-evidentiary 
material is con

trary to the requirements of 10 CFR 2.754.  

With respect to the documents not in evidence 
in 

this proceeding, Applicant does not agree 
in most instances 

with CCPE's characterization of their contents. 
Since the 

Board has not yet ruled on CCPE's request 
to take official
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notice of these documents, Applicant 
considers it inappro

priate to dispute CCPE's interpretation 
in this reply 

except to state that it is Applicant's 
position that if the 

documents had been received into evidence, 
when viewed in 

context they would not support CCPE's position. 
Of course, 

the Board cannot adopt any of CCPE's 
proposed findings which 

rest on these documents. Applicant reserves the right to 

take any appropriate action following 
the Board's ruling.  

In Section II hereof Applicant addresses 
the princi

pal legal contentions of CCPE. Applicant has not undertaken 

to respond to every incorrect statement 
contained in CCPE's 

document. Accordingly, silence by no means 
indicates agree

ment with CCPE's expressed position 
and CCPE's findings are 

generally opposed. Where CCPE's specific proposed findings 

and conclusions fall into the second and third category 
des

cribed above and thereby attempt to 
characterize the record 

of this proceeding in such a way as 
to mislead the Board, 

Section III of this reply so states, 
together with the ap

propriate evidentiary references.  

In general, what CCPE has done is 
to paint a grossly 

distorted picture of the evidence 
that has been presented to this 

Board concerning the safety of Indian 
Point Unit 2. It has 

done this by selectively pointing to 
isolated portions of the
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record and ignoring the rest. CCPE has compounded this 

fault by calling on the Board to misconstrue 
the applicable 

law and regulations. It is also significant that CCPE has 

called no witnesses of its own to contradict the 
position of 

the Applicant, notwithstanding CCPE's very extensive 
partici

pation herein including the use of technical 
consultants.  

Applicant submits to the Board that the proposed 
findings and 

conclusions filed by Applicant on January 28 
and February 8, 

1972 are fully based upon the record herein and 
justify the 

issuance of the requested license.
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II.  

MEMORANDUM OF LAW IN SUPPORT 
OF 

APPLICANT'S REPLY TO CCPE'S 
PROPOSED 

FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 

A. INTRODUCTION 

This memorandum addresses the principal legal 

issues raised by CCPE's proposed 
findings of fact and con

clusions of law and covered 
in its memorandum in support 

of 

those proposed findings. It will be shown that CCPE's 
at

temptsto portray legal defects 
in the record of this pro

ceeding are unpersuasive, and 
that the record is adequate 

to support the issuance of 
an operating license.  

CCPE's memorandum should be 
read with an awareness 

of its persistent use of false assumptions and innuendoes, 

misstatements of the positions 
of other parties to this pro

ceeding, and misuse of legal 
precedent. For example, in the 

very first paragraph of its 
memorandum CCPE states that 

it 

is not in dispute that the 
application for a full power 

license must be denied if peak 
clad temperatures in the event 

of a loss of coolant accident 
exceed 2300

°F by any amount 

whatever. CCPE is perfectly aware that 
that proposition is
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in dispute and that Applicant's position 
is that the 23001F 

figure is a calculational rather 
than absolute limit, which 

need be met only by calculation 
in accordance with an ap

proved evaluation model such as the 
Westinghouse evaluation 

model.1" CCPE's attempts to show that the 
2300°F figure 

will not be met almost invariably 
involve calculation in 

some other way than is contemplated 
by the Interim Acceptance 

Criteria.  

As another example, CCPE argues on 
page 113 of its 

memorandum that the level of reliability 
required in nuclear 

plants differs from site to site. 
The Commission's site 

criteria do require that the engineered 
safeguards systems 

be designed to give greater dose reduction 
at more populated 

sites. But the proposition that the safety 
systems at one 

plant may be less reliable than those 
at another merely be

cause it is located in a less populated 
area is utter nonsense 

with no basis in the law, the regulations 
or logic.  

Yet another example occurs on page 135, 
where CCPE's 

language is designed to give the impression 
that a Con Edison 

l/see "Applicant's Brief in Reply 
to Memorandum Submitted by 

the citizens Committee for the Protection of the Environment," 

January 21, 1972, Section II.



operator disregarded a shutdown required 
by the technical 

specifications because of the overriding 
need for power.  

The incident referred to had nothing to 
do with Con Edison, 

nor was it the need for power which was the 
reason for the 

incident.
2-/ 

CCPE also accuses the Applicant 
of irresponsibil

ity in taking the position that the 
Board may authorize the 

issuance of a license prior to completion 
of the rule making 

proceedings on ECCS. In asserting this position Applicant 

is reiterating the policy of the Atomic 
Energy Commission 

as expressed in its supplemental notice 
of the public rule 

making proceeding on ECCS
3 that licensing boards are to 

proceed with the orderly resolution 
of current proceedings 

notwithstanding the pendency of the 
rule making hearing.  

This position is, moreover, perfectly 
reasonable since the 

ECCS Interim Acceptance Criteria are 
regulations of the 

Commission-currently in effect.  

2-CCPE is presumably referring to the Atomic Energy Commission 

document ROE: 71-4, dated March 31, 1971. As shown in that 

document the incident referred to occurred 
in a boiling 

water reactor, and the reactor was already 
shut down when 

the alleged technical specification violation 
by the opera

tors occurred with respect to high pressures. 
According to 

the report, no measurable radioactivity 
was released to the 

site or environs.  

3-37 Fed. Reg. 288 (1972).
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Finally, the thread running through 
CCPE's entire 

argument is that "safety has been compromised"by 
decisions 

or actions of the Applicant or the 
Staff. CCPE never states 

the circumstances under which it believes 
Indian Point Unit 

No. 2 could operate without improperly 
compromising safety.  

In fact, the record demonstrates 
that from CCPE's point of 

view no such circumstances exist, 
because CCPE is fanatically 

devoted to the principle that this 
plant should not be per

mitted to operate regardless of 
how much evidence is introduced 

concerning its safety.  

Only if this plant never operates 
will it present 

no radiological risks -- no "compromise 
of safety" in CCPE's 

terminology. This Board, however, has been charged 
by the 

Commission to consider the application 
for an operating 

license for Unit No. 2 in the frame 
of reference of the Atomic 

Energy Act and the AEC's regulations. 
Contrary to the position 

of CCPE, both the Act and the regulations 
implicitly recognize 

that the utilization of nuclear reactors 
for the purpose of 

producing electric power is in the 
public interest and that 

such plants are not inherently too 
dangerous to be allowed 

to operate, if prescribed safety requirements 
are satisfied.  

It is the function of this Board to determine, 
through the



exercise of its informed judgment, whether those requirements 

have been satisfied.  

B. ADEQUACY OF REGULATORY STAFF RADIOLOGICAL 
SAFETY REVIEW 

CCPE devotes a major portion of 
its memorandum in 

support of its proposed findings to 
the assertion that the 

Regulatory Staff review in this 
proceeding has been inade

quate and that therefore Applicant 
is not entitled to a license.

The Staff review of Indian Point 
2 was fully adequate. How

ever, CCPE's entire argument is 
based on a mistaken and un

founded assumption about what the 
role of the Regulatory 

Staff is in a proceeding such as this one. The adequacy of 

the Staff review is not an issue 
in this hearing. The notice 

of hearing published on November 
17, 1970, specifies the 

issues to be considered in this 
hearing, and those issues do 

not include the adequacy 
of the Staff review.-

5/ 

-/This argument, incidentally, springs full 
blown in CCPE's 

proposed findings filed on February 
8, 1972 and was not 

identified in any of CCPE's statements 
of contentions dur

ing over a year of hearings. There is no reason why CCPE 

could not have raised this legal 
argument long before now.  

- Furthermore, those issues correspond 
to those required to 

be considered under the Commission's 
regulations. See 10 

CFR Section 50.57(a).
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CCPE cites no statutory or constitutional author

ity for the proposition that the adequacy of the Staff 

review must be an issue, for no such authority exists. The 

only authority to which CCPE refers is Section 2.104 of the 

Commission's Rules of Practice. CCPE is presumably referring 

to subsection (b) of that section, which specifies the 

adequacy of the Staff review as an issue in uncontested 
con

struction permit hearings.6 This provision is totally in

applicable to a proceeding such as ours, which is neither 
on 

-/10 CFR Section 2.104(b) reads as follows: 

" (b) In the case of an application for a construction 

permit for a facility on which the Act requires a hearing, 

the notice of hearing will, unless the Commission deter

mines otherwise, state, in implementation of paragraph (a) 

(3) of this section: 
(1) That, if the proceeding is a contested proceeding, 

the presiding officer will consider the following issues: 

(i) Whether in accordance with the provisions of Sec.  

50.35(a) of this chapter; 

(a) The applicant has described the proposed design 

of the-facility, including, but not limited to, the princi

pal architectural and engineering criteria for the design, 

and has identified the major features or components incor

porated therein for the protection of the health and safety 

of the public; 
(b) Such further technical or design information as 

may be required to complete the safety analysis, and which 

can reasonably be left for later consideration will be sup

plied in the final safety analysis report;
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a construction permit nor uncontested. The regulations pro

vide completely different issues for a contested operating 

license hearing such as ours.  

§.(Continued) 

Lc) Safety features or components, if any, which require 

research and development, have been described by 
the appli

cant and the applicant has identified, and there will be con

ducted, a research and development program reasonably 
designed 

to resolve any safety questions associated with such 
features 

or components; and 

(d) on the basis of the foregoing, there is reasonable 

assurance that (1) such safety questions will be satisfactor

ily resolved at or before the latest date stated in 
the 

application for completion of the proposed facility; and (2) 

taking into consideration the site criteria contained 
in 

Part 100 of this chapter, the proposed facility can be con

structed and operated at the proposed location without 

undue risk to the health and safety of the public; 

(ii) Whether the applicant is technically qualified 
to 

design and construct the proposed facility; 

(iii) Whether the applicant is financially qualified to 

design and construct the proposed facility; 

(iv) Whether the issuance of a permit for the construc

tion of the facility will be inimical to the common 
defense 

and security or to-the health and safety of the public.  

(2) That, if the proceeding is not a contested proceed

ing, the presiding officer will, without conducting a de 
novo 

evaluation of the application, determine whether the 
applica

tion and the record of the proceeding contain sufficient 

information, and the review of the application by the 
Coin

*mission's regulatory staff has been adequate, to support 

affirmative findings on subdivisions (i) through (iii) speci

fied in subparagraph (1) of this paragraph (b) and a negative 

finding on subdivision (iv) specified in subparagraph (1) of 

this paragraph (b) proposed to be made and the issuance of 

the construction permit proposed by the Director of 
Regula

tion."
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The difference with respect to the issue 
of adequacy 

of Staff review is no accident. In the uncontested con

struction permit situation it is the Staff 
which makes the 

ultimate safety findings, and the role of the Board is more 

limited than in a contested hearing. 
The adequacy of the 

Staff review to support its own findings 
therefore becomes 

important. However, in a contested proceeding, where it 

is the Licensing Board which makes 
the ultimate safety 

findings, it is the adequacy of the 
record before the Board 

(of which information developed by the 
Staff is only a part) 

which is crucial in determining the correctness 
of a decision by 

the Board. The Staff's duties are to review the application, 

to publish a safety evaluation, to be 
a party to the pro

ceeding, and actually to issue any licenses 
which it is 

authorized or directed to 
issue.-/ 

Uee 10 CFR §§ 1.12, 1.120, 2.4(1), 2.102, 2.701(b), Part 

2 Appendix A, 51 II.(e) and III.(c) (2). See particularly 

10 CFR § 1.12 which delegates the licensing 
functions of 

the Commission to the Director of Regulation 
except where 

final decisions rest with a hearing examiner, 
a licensing 

board, or the Commission after hearing.
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As shown in more detail below, the Staff review 

has been in fact adequate in every respect. Nevertheless, 

even assuming that it were not, any deficiency in the Staff 

review leading to its conclusions may be remedied for the 

purposes of the Board decision by supplementary evidence in 

the hearing. To illustrate, CCPE considers that the Staff 

review of the New York State Emergency Plan was not suffi

ciently detailed. Applicant's position is that it was, but 

even if it were not, the Board is entitled to conduct its own 

review and to rely upon the extensive additional testimony 

presented by the Applicant and New York State during the ear

ings to support a finding that the emergency plan meets regula

tory requirements. It would be absurd if the Board, faced 

with an adequate record of information to support a safety 

finding, could not make that finding merely because all the 

information had not been considered by the Staff in the review 

and brought out in the Staff's testimony. To the contrary, a 

major purpose of the hearing process in a contested case is 

to enable the Board to explore and independently develop infor

mation not considered by other parties to 
the proceeding.

8/ 

That, indeed, is what this Board has done.  

8-/The Staff is a party to each proceeding under 10 CFR 

§ 2.701(b).
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CCPE cites a number of court decisions purportedly 

in support of its theory that the Staff has failed to do 

its duty. Each of these decisions places significant respon

sibilities on the shoulders of an administrative agency 

as a whole. But none of them bears upon the role of the 

Staff in particular in conducting its radiological review.  

9/ 
Office of Communication of the United Church of Christ v. FCC

dealt primarily with a question of standing and held that 

representatives of the listening public were entitled to a 

hearing on a television broadcast license renewal application.  

Shannon v. United States Department of Housing and Urban 

10/ 
Development held that the agency erred in not considering 

the factor of racial concentration in its financial support 

for aspects of an urban renewal plan. Scenic Hudson Preser

vation Conference v. FPCll/and Michigan Consolidated Gas Co.  

12/ 
v. FPC- stand for the proposition that where an agency has 

a planning function under its statute and where it is required 

by its statute to consider alternatives, it must consider and 

develop an adequate record on all alternatives regardless of 

-/359 F.2d 994 (1966).  

1-/436 F.2d 809, 819 (3d Cir. 1970).  

11/354 F.2d 608, 621 (2d Cir. 1965), cert. denied, 384 U.S.  

941 (1966).  

12/ 
- 283 F.2d 204, 224 (D.C. Cir. 1960).
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whether the alternatives are proposed by the parties. Greene 

13/ 
County Planning Board v, FP held that under the National 

Environmental Policy Act an agency has a duty to prepare its 

own detailed environmental statement (rather than relying 

entirely on an applicant's submittal) in time for it to be 

subject to scrutiny during the hearing process. That case 

did bear upon the role of an agency staff in preparing a 

detailed environmental statement under the National Environ

mental Policy Act, to the extent that the Staff had been 

delegated the responsibility to do so by the agency. But no 

detailed environmental statement is involved or required for 

the limited operation license under consideration here. 10 

CFR 50 Appendix D, Section D.2.  

Implicit in the Scenic Hudson and Michigan Consolidated 

decisions is the idea that the agency (or Board) may author

ize issuance of a license after seeking out and considering 

factors not raised by a party. It follows that the Staff 

review in particular is not crucial under these decisions so 

long as the decisions and findings of the agency are based 

upon an adequate record.  

The record before this Board includes over 6,000 

pages of written material submitted to the AEC commencing with 

1-Docket Nos. 71-1991, 71-1996 (2d Cir., Jan. 17, 1972).
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filing of the Final Facility Description and Safety Analysis 

Report and before the hearing began7 over 4,700 pages of 

transcript of hearings which represent 25 days of hearing 

held over the past fourteen months 7 and hundreds of 
pages of 

additional prepared testimony and exhibits.. This record 

adequately airs the principal technical questions 
associated 

with the safety of operation of Unit No. 2.  

In any event, the review of the application by the 

Regulatory Staff: has- fully satisfied the requirements 
of law.  

CCPE attempts to paint a picture of the Staff participation 

in this proceeding as pro-applicant and preoccupied 
with 

getting the plant licensed rather than representing 
the public 

interest. A review of the entire record makes it evident 

that this is not the case. Since October 14, 1966, when a 

provisional construction permit was issued for Unit No. 2, 

the plant under construction and the application for 
an 

operating license have been subjected to multiple independent 

reviews by the AEC Regulatory Staff and by the independent 

Advisory Committee on Reactor Safeguards. The technical re

view of the application prior to the hearing alone included 

a total of about 1,300 man-days of technical effort. 
It 

extended over a period of about two years prior to the 
com

mencement of the hearing, during which over 30 meetings were
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held by the Staff with representatives of the Applicant 

and its principal contractors. In addition, the Applicant 

met with the Advisory Committee on Reactor Safeguards on a 

number of occasions, which conducted an independent review 

of the application. The application was also reviewed by 

consultants to the AEC Staff on site-related subjects and on 

plant structural design. These consultants included the 

Environmental Sciences Services Administration, the U. S.  

Geological Survey and Coastal Engineers Research Center, the 

U. S. Department of the Interior, and Nathan M. Newmark, 

Consulting Engineering Services.  

The Staff review was conducted informally in accord

ance with Section 2.102 of the Coimmission's regulations. It 

resulted in hundreds of formal questions and requests for 

information from the Staff, which in time resulted in a total 

of twenty-five amendments to the application. The chronology 

of meetings, submittal of amendments and other aspects of the 

regulatory review are set forth in detail in the Staff Safety 

Evaluation. Involved in these amendments were numerous 

changes in mechanical design, structural design, construction 

practices, reactor protection system design, electrical system 

14"Safety Evaluation by the Division of Reactor.Licensing 
[hereinafter Staff Safety Evaluation], Nov. 16, 1970, pp.  
81-87 (follows Tr. 405).
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design, and administrative practices.1-/ 

Furthermore, the Regulatory Staff through its 

Division of Compliance has throughout the entire period of 

construction conducted extensive inspections to insure that 

the plant as built conforms with the application, the rules 

and regulations of the Commission, and the terms of the con

struction permit. 1 6  These inspections have on occasion un

covered items of noncompliance, which Applicant has been 

required to correct.  

As a result of the review process the Applicant was 

able, by supplying information and making design changes to 

demonstrate to the Staff the safety of the plant. The Staff 

determination is reflected in its initial evaluation dated 

November 16, 1970.?-/This evaluation is 116 pages long and 

represents a thorough review of the application. The conclu

sions of the ACRS also support the safety of the plant.I- / 

l-'For a more detailed description of the Staff review, see 
Tr. 296-305.  

]=6-/These inspections are reported in the record of this 
proceeding. Supplement Nos.. 1 and 2 to Staff Safety 
Evaluation (follows Tr. 405 and 914 respectively).  

l/Staff Safety Evaluation, supra note 14.  

l/The chronology of meetings with the ACRS, as well as its 

conclusions, are found in the Staff Safety Evaluation at 88.
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This process is exactly what is contemplated by 

the Commission's regulations. By no stretch of the imagina

tion can it be characterized as the Staff adopting the Appli

cant's position. It could correctly be described as the 

Applicant adopting the Staff's position. Such an extensive 

process would not have occurred if the Staff were interested 

only in getting the plant on the line, as CCPE suggests.  

The Staff is ordinarily required to publish its safety 

evaluation containing its position on the application well 

19J before the hearing begins. As a natural consequence of 

this requirement, the Staff and the Applicant almost invari

ably approach an AEC licensing hearing taking essentially the 

same position on the safety issues involved. While it is 

theoretically possible for this not to happen, it would ordi

narily be foolhardy for an applicant to request approval of a 

design in the hearing which the Staff had reviewed and deter

mined not to be safe.
20 

10 CFR Part 2, Appendix A, Sections II(e) and III(c) (2).  

20/ There is nothing reprehensible about requiring the Staff 
review to be completed before the hearing. Because of 
the complex technical areas which must be considered at 
length it is logical that the application should meet 
some threshold of approval by an arm of the Commission 
before it is entitled to enter the hearing process.
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Once the hearing begins the Staff ordinarily plays 

a rather limited role, that of supporting its safety evalua

tion with witnesses as necessary. The Staff may give the 

appearance of supporting -the Applicant simply because it has 

already completed its review and has~ satisfied itself as to 

the adequacy'of the application. In fact, both the Staff 

and the Applicant are supporting a position that the plant 

is safe, a decision arrived at only after a long and arduous 

review process. Another reason for the relatively limited 

role o -f the Staff in the hearing is that Applicant, as CCPE 

repeatedly points out, has the burden of proof to satisfy 

the Board with respect to the issues in the hearing. If a 

question arises as to the adequacy of the record on a given 

point, it is ordinarily the Applicant which must come forward 

with testimony to satisfy whatever concern the Board may have.  

The additional evidentiary presentation made by .Applicant with 

respect to reactor vessel integrity is an example of such a 

situation.  

Of course, new information or requirements may arise 

during the course of the hearing which may require further 

review or participation by the Staff. This has happened dur

ing the course of this proceeding and in each instance the 

Staff has conducted a thorough review and has reported the
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results to the Board. For example, a supplement to the 

Safety Evaluation has been provided which updated the cur

rent status of the inspections by the Division of Compliance.  

Also, following promulgation of the ECCS Interim Acceptance 

Criteria, the Staff conducted a review of over two months' 

duration, during which it considered information supplied by 

the Applicant as to compliance with the Criteria. The result 

was another supplement to the Staff Safety Evaluation, dated 

September 3, 1971.2 A further example was the supplemental 

Staff testimony submitted on December 14, 1971, evaluating 

certain aspects of Applicant's newly proposed changes in its 

security plan.2 

Turning to the specific instances of Staff perfor

mance cited by CCPE, it becomes evident that CCPE's insinua

tions bear little relation to reality: 

1. CCPE for some time has been seeking to have the 

Board take official notice of a large number of background 

documents relating to nuclear technology, particularly the 

question of emergency core cooling system performance. The 

2-!Supplement No. 2 to Staff Safety Evaluation, dated July, 
1971 (follows Tr. 914).  

22/Supplement No. 3 to Staff Safety Evaluation (introduced 
into evidence at Tr. 2715).  

23/Follows Tr. 6, Dec. 14, 1971, in camera.
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question of whether official notice should be taken is still 

under consideration by the Board. CCPE criticizes the Staff's 

position opposing official notice and argues that in any 

event the Staff should obtain witnesses and sponsor all these 

documents in evidence.  

First, in most instances the documents form a part 

of the background of the Commission's promulgation of the 

June 29, 1971 Interim Acceptance Criteria on emergency core 

cooling systems, rather than bearing on any issue of compliance 

with the Criteria. As such, they would be most relevant to 

CCPE's Calvert Cliffs challenge of the Interim Criteria. In 

a Calvert Cliffs challenge the intervenors have the burden 

of coming forward with evidence which they believe justifies 

reconsideration by the Commission of a regulation. The Staff's 

duties cannot possible be interpreted to include the duty to 

make a Calvert Cliffs challenge at the suggestion of an 

intervenor24
/ 

In this connection CCPE's assertion that everything 

which was considered by the ECCS Task Force is relevant to 

the issues in this proceeding is absurd. On the contrary, 

thorough consideration of a matter in the promulgation of a 

rule generally makes case-by-case consideration of that matter 

In the Matter of Trustees of Columbia University, Dkt.  
No. 50-208, Memorandum and Order, ASLAB, Oct. 15, 1971.
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unnecessary. This also explains the understandable reluctance 

of Staff counsel to permit extensive and detailed cross

examination in this pro ceeding on the day-by-day events lead

ing to the promulgation of the ECCS Interim Criteria. Such 

questioning is appropriate at most it a rule making proceeding.  

CCPE claims that the-Staff must introduce into 

evidence "all relevant data". The Staff in its review actively 

investigates and passes upon questions concerning the safety 

of Unit No. 2 which in its expert judgment it feels are 

significant. There are hundreds of thousands of pages of 

technical information in the literature which one person or 

another might think is relevant to the safety of Indian Point 

No. 2.. The Staff review must necessarily involve a sorting 

process to determine what it feels worthy of substantial re

view. WThat the public interest requires is that the Staff 

state on the record what the results of this extensive investi

gation are. There is no requirement that the Staff also serve 

as an information gathering body and inundate the public record 

with "all relevant data" as suggested by CCPE. Selectivity is 

the function of both the Staff and the Board.  

The Staff has read documents cited by CCPE and has 

considered them in its review to the extent it feels this is 

required.. Similarly, if the Board in reading these documents
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as a part of its general background and expertise is 

troubled by information in such documents it can insist that 

a specific matter be explored in the hearing. But, beyond 

this the duties of the Board and the Staff do not go. Of 

course CCPE is entitled to present any competent evidence 

it may have in order to persuade the Board that a significant 

safety question does exist. CCPE has failed to do this. The 

Staff's duties do not extend to producing information which 

CCPE feels is relevant and significant when the Staff believes 

otherwise.  

CCPE describes the Staff's position on CCPE's docu

ments as an attempt to "conceal" relevant data. The Staff 

is concealing nothing. These documents are in the open 

literature and undoubtedly most or all have been read by CCPE, 

the Applicant, the Staff, and the Board. Copies of them have 

been supplied to CCPE and, where requested, to the Board.  

CCPE has been afforded liberal opportunities to cross-examine 

the Applicant's and the Staff's witnesses on the basis of 

these documents and could have introduced direct testimony 

relating to them. The question is not one of concealment but 

of whether these documents deserve evidentiary status in this 

proceeding.
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2. CCPE asserts that the Staff's review of the 

Applicant's and New York State's emergency plans was inade

quate. In fact, there was an extensive review by the Staff 

of emergency planning for Unit No. 2 which resulted in a 

considerably revised and upgraded plan being submitted by 

Applicant by amendment to the application.
2 5 

The Staff further discussed the substance of emer

gency planning by New York State in a series of meetings with 

representatives of the State (reflected in the July 7, 1971 

Supplementary Testimony of Sherwood Davies, page 8, follows 

Tr. 1754) which resulted in the submission of New York State's 

emergency plan (New York State Exhibit 2) and related testimony 

by State representatives. The Staff reflected its conclusions 

as they pertain to the appropriateness of New York State's 

emergency planning in the document sponsored by Mr. Thompson 

entitled "Extent of Advance Emergency Planning for Coping With 

Potential Accidents" (follows Tr. 3802). The fact that dur

ing the hearing the Staff suggested no changes in New York's 

plan as submitted means only that the plan was felt to be 

adequate. Moreover, Mr. Thompson's remarks concerning his 

informal review of New York State's emergency.planning were 

obviously meant to convey the thought that the Atomic Energy 

2-/Se e FSAR, Response to Question 12.5.
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Commission has no authority to regulate the manner in which 

the State's responsibilities are carried out (Tr. 3804).  

3. CCPE argues that the Staff in a number of.  

respects failed to consider alternatives which would result 

in the "safest possible plant". This is a misconstruction 

of the regulatory requirements. The Atomic Energy Act and 

the Commission's regulations set standards of safety, and 

an applicant is entitled to a license if it meets those 

standards. In this respect the Atomic Energy Act require

ments differ from those of other Federal agencies which have 

broader standards of regulation which require consideration 

of alternatives.2_/ There is no basis for requiring the 

Staff to recommend approval only of the "safest possible plant." 

In this connection it is impossible to have absolute 

safety in a nuclear plant. The Commission in promulgating 

its regulations and establishing regulatory requirements de

fines the degree of safety which is required. This was recog

nized by Congress when it authorized the Atomic Energy Commis

sion to license nuclear power reactors and this concept was 

confirmed in Power Reactor Development Co. v. IUEW.- ' In 

E.g. the Federal Power Commission standard for licensed 
hydroelectric projects states that they "...will be best 
adapted to a comprehiensive plan for improving or developing 
a waterway or waterways..." Federal Power Act, Section 10 
(a). 16 U.S.C. § 803(a).  

2-J/367 U.S. 396 (1961).
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that case the Supreme Court overturned a lower court deci

sion which held that a reactor could not be located near a 

large population center except for "compelling reasons".  

(In effect, the lower court decision would have required con

sideration of the alternative of siting the plant elsewhere.) 

The Supreme Court said: 

"The statute and regulations say nothing 
about 'compelling reasons'. Of course 
Congress (and the Commission, too, for 
that matter) had the problem of safety 
uppermost in mind, and of course that 
problem is most acute when a reactor, 
potentially dangerous, is located near 
a large city. But the Commission found 
reasonable assurance, for present 
purposes, that the reactor could be safely 
operated at the proposed location, and 
that is enough to satisfy the requirements 
of law."2 8 / 

It is always possible to take any plant design, no 

matter how safe, and submit a hundred ways in which it could 

be made "safer". The trouble is-that there is no end to this 

process. The AEC has correctly exercised its expert judgment 

in drawing the line as to "how safe is safe".  

4. CCPE argues that Staff judgments are illegally 

affected by considerations of need for power from the plant.  

It cites the fact that certain design features' are not re

quired by the Staff (or by the ACRS) to be installed until 

2/_d. at 414.
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some period of time after operation of the reactor begins.  

On the basis of this fact, CCPE constructs out of whole 

cloth the theory that the reason the Staff agreed to this 

delay was because of its "pre-occupation with the electric 

output of this plant." CCPE cites no evidence whatsoever 

that the Staff considered the need for power in reaching 

these determinatilons. In fact the evidence is to the con

trary (Tr. 904). The Staff's decision that operation is 

acceptable for a limited period without certain features is 

based upon its judgment that such operation will be safe 

and will meet regulatory requirements. This is no more a 

"compromise of safety" as CCPE puts it than is the decision to 

allow the plant to operate at all. Every Staff determination 

authorizing the safe operation of this plant, whether it in

volves a decision to authorize operation under certain con

ditions, or under these conditions for a limited period of 

time, necessarily involves an informed judgment of the 

potential risks involved. That is the job which has been pro

perly entrusted to the Staff by the Atomic Energy Act and the 

Commission's regulations.  

Similarly, CCPE makes much of the fac.t that the 

technical specifications imposed by the Staff provide Appli

cant the operational flexibility to continue operating under
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certain circumstances when levels of radioactive releases.  

exceed those normally considered "as low as practicable." 

CCPE characterizes this as a compromise of the public health 

and safety for the sake of satisfying power demands. First, 

this feature of the technical specifications was not invented 

by the Regulatory Staff for the Unit No. 2 license but is 

taken directly from the rules and regulations of the Com

mission (10 CFR 50.36a.). Second, radioactive releases must 

in any event be within the levels specified by Part 20 of 

the Commission's regulations. Use of the operational flexi

bility provided in these regulations, and the consequent re

lease of fractions of the levels of radioactivity permitted 

by Part 20, does not represent an unsafe condition; in any 

sense.  

Finally, CCPE criticizes the technical specifications 

which permit continued operation of the plant for limited 

periods of time (generally a matter of hours) with certain 

components or portions of safety systems out of service. Con

trary to the impression CCPE would like to create, Applicant 

is not riding on the brink of disaster during these periods.  

Redundant systems are involved, and in all cases there are 

sufficient safeguards operable to perform the intended function.
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These safeguards are intended to protect against extremely 

low probability occurrences which are simply not expected 

to happen. The concept of a reduction in redundancy for a 

relatively insignificant portion of the plant lifetime is 

perfectly consistent with the concept of a safe plant.  

To conclude, the public interest in having a safe 

plant which meets regulatory requirements has been well 

represented and protected by the Regulatory Staff review.  

CCPE is a party to the proceeding which has a different point 

of view from that of the Applicant, the Staff, and the ACRS 

as to the safety of operation of Indian Point No. 2. It has 

produced no witnesses at all in support of its views. Instead, 

it asserts that the Staff failed in its duty in not taking up 

CCPE's cudgel. Nothing short of full adoption by the Staff 

of CCPE's position would satisfy CCPE that the Staff had done 

its job. But CCPE's implacable determination to prevent this 

plant from operating and the Staff's duty are not the same.  

With respect to the determination whether Unit No. 2 is safe 

enough to operate CCPE certainly has no more justification in 

claiming to represent the public interest than any other party 

to this proceeding. It has a right to be heard as to its 

views but, if those views are unpersuasive, it has no right 

to have those views adopted either by the Staff or by this 

Board.
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C. BALANCING OF FACTORS UNDER 10 CFR 50 APPENDIX D SECTION D.2 

On pages 140 through 145 of its memorandum in sup

port of its findings CCPE asserts that the Staff's testi

mony with respect to the factors to be considered under 

10 CFR 50, Appendix D, Section D.2 was legally inadequate.  

CCPE argues that the Staff improperly evaluated certain bene

fits and costs, that it failed to include an adequate discus

30 
sion of alternatives as allegedly required by NRDC v. Morton, 

and that it failed to circulate its statement to the various 

Federal and state agencies for comment.  

CCPE conveniently overlooks the fact that the pro

cedure provided by Appendix D, Section D.2 is a strictly 

interim one which applies explicitly to the situation pending 

completion of the full NEPA review where the requirement that 

a detailed environmental statement be prepared and circulated 

among the agencies has not yet been met.
3-] / For a 50% testing 

license being considered under that procedure, there is no 

requirement for circulation of any document among the various 

2-/Discussion and Conclusions by the Division of Reactor 

Licensing U. S. Atomic Energy Commission Pursuant to 

Appendix D of 10 CFR Part 50 Supporting the Issuance of 

a License to Consolidated Edison Company of New York, 

Inc. Authorizing Limited Operation of Indian Point Unit 

No. 2, December 30, 1971 (follows Tr. 4412).  

3-/No. 71-2031, D.C. Cir., Jan. 13, 1971.  

3--/10 CFR 50, Appendix D, Sections A.1 through A.11, D.2.
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agencies. Second, a benefit-cost analysis is not required 

in the same sense as it is for a full NEPA review. That 

is required is a balancing by the Board of certain factors, 

among which is the effect of delay of facility operation 

upon the public interest.  

Throughout CCPE's discussion of this point are 

repeated assertions that the Staff's balancing of factors 

and other aspects of the Staff presentation are inadequate.  

Again, there is no requirement that the Staff's balancing of 

factors be correct or, indeed, that it balance the factors 

at all. NRDC v. Morton is inapplicable to the Staff role 

here because no detailed environmental statement is required 

for a 50% testing license. The legally important considera

tion is that the Board (or Commission) balance certain factors 

based upon the record before it. That record includes, in 

addition to the Staff's position, testimony by Applicant on 

all aspects of the factors which must be considered by the 

Board, including extensive information on the need to have 

Indian Point No. 2 available and the lack of adequate alter

native sources of supply to fill that need. For references 

to the record, see. "Applicant's Proposed Findings of Fact and 

Conclusions of Law in the Form of a Proposed Initial Decision 

Part II", filed on February 8, 1972.
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Since some of CCPE's criticisms of the Staff's 

balancing of factors may bear upon the manner in which the 

Board (or Commission) carries out its balancing, we address 

them here. CCPE argues that the Staff in assessing the 

radiological impact of the facility should have used the same 

conservatively calculated accident consequences as-it uses 

in its basic safety evaluation, rather than using realistic 

calculations. The conservative calculations are appropriate 

where one is attempting to achieve a design which will insure 

that accident consequences will be within acceptable limits.  

But the balancing of factors required by Section D.2 has an 

entirely different purpose. Under this section the probable 

environmental impact of plant operation is to be assessed.  

Realistic calculations are the only appropriate way where 

the objective is to assess the environmental burden upon 

society represented by the accident potential of Unit No. 2.  

Otherwise, a meaningful balancing could never be performed.  

Furthermore, the Staff is entitled to follow a proposed regu

lation as an expression of Commission policy 
and practice.32 

CCPE's confused argument at the latter part of page 141 of 

~2~Proposed Annex to 10 CER 50 Appendix D: Discussion of 

Accidents in Applicants' Environmental Reports: Assump

tions, 36 Fed.Reg. 22,851 (1971).
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its memorandum has no merit. The fact that the probability 

of an incident (such as pipe break) must be considered as 

well as its consequences in assessing the risk has no bear

ing on the manner of calculation of the consequences.  

CCPE also claims that the Staff erred in its 

presentation of the benefits of the proposed 50%-tes-ting 

license. According to CCPE the potential benefits of opera

tion should not be considered as benefits of the testing 

license. As noted earlier, it is the adequacy of the record 

before the Board rather than the adequacy of the Staff's re

view which is important. In any event, the principal benefit 

to be obtained from a testing license is the availability of 

Unit No. 2 to supply power on a timely basis 'assuming that as 

a result of a NEPA review it is determined that the plant 

should operate. Evidence in the record supports a finding 

that issuance of the requested testing license would enable 

the plant to be ready to produce power reliably at a time 

when there will be a vital need for the output of the plant 

(Tr. 4704-4707). In other words, the benefit of the plant's 

availability to meet demand will be achieved by issuing the 

testing licenseeven though the license to operate at steady

state levels has not been issued. It is perfectly proper to 

put the need for the testing license in perspective by
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discussing the need for power from the plant, as the Staff 

did on pages 44-47 of its December 30, 1971 environmental 

impact statement. Such evidence assists the Board to deter

mine the effect on the public interest of delay in issuing 

the testing license. However, the Costs of steady-state 

operation need not be dealt with in the record since such 

costs cannot occur until after the review required by NEPA 

and the Commission Is regulations has been completed and a 

license to operate the plant for steady-state power produc

tion has been issued.  

In summary, as demonstrated by Part II of Appli

cant's Proposed Findings and Conclusions filed February 8, 

1972, the record in this proceeding has been developed adequ

ately for purposes of the balancing to be performed by the 

Board (or the Commission) under 10 CFR .50, Appendix D, Section 

D.2. Moreover, the record supports the issuance of the re

quested testing license.  

D. EFFECT OF NEED FOR POWER FROM INDIAN POINT NO. 2 UPON 

SAFE OPERATION OF THE FACILITY 

As a part of its evidentiary presentation in sup

port of a testing license up to 50% of full power, Applicant 

was required to present evidence to the Board on the effect 

of delay in facility operation upon the public interest,
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including the need for power from the facility and th6 

availability of alternative means of supplying 
that power.  

Under 10 CFR 5,0, Appendix D, this factor must be considered 

along with environmental and other factors 
in determining 

whether such a license should b~e issued. In response 

to this requirement Applicant presented 
evidence on the 

continuing power crisis which has afflicted 
the New York 

metropolitan area and its predictions as to the extent of 

this crisis in the near future should Indian Point No. 2 

be unavailable to produce power.  

CCPE has presented a commendable summary of 
the 

need for power from Indian Point No. 2 at pages 
129 through 

133 of its memorandum in support of its proposed findings.  

By pointing to Applicant's statements CCPE 
is attempting 

to show that Applicant is so preoccupied with satisfying 

33/ 
Such evidence on need for power does not, of 

course, 

bear upon the degree of safety which is required for 

the plant under the Commission's regulations.
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power demands that it will operate Unit No. 2 in an unsafe 
34/ 

manner in order to meet these demands.  

Applicant cannot pretend that it is not concerned 

about the consequences of an insufficient supply of electric 

power to the people of the New York area. These conse

quences can be serious, as shown in Applicant's -testimony.  

And Indian Point No. 2 is in fact an essential part of the 

comprehensive construction program being carried out by 

Applicant to bring to an end the recurring power shortages 

in its service area.  

But it is another matter to conclude from this 

situation that the Applicant will not operate the plant 

safely. CCPE's tired assertions to this effect have no 
35/ 

basis in the record. In fact, the record shows that 

34/ It is noteworthy that CCPE in the early part of the 

hearing was arguing that there was no need of power from 

the plant and that therefore the Board should deny a 

license because the risks of operation outweighed its 

benefits. This about-face obviously was the result of a 

decision by CCPE to beat a strategic retreat from its 

earlier position while still satisfying an unswerving 

devotion to the principle that Indian Point 2 shall not 

operate. Notwithstanding the "shifting sands" tactics 

of CCPE in reversing itself to follow whatever legal 

argument appears appealing at the time, CCPE's position 

is still indefensible.  

35/ See Applicant's Proposed Findings No. 15 through 20 and 

references cited therein.
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notwithstanding any demands for power the Applicant will not 
36/ 

operate the plant in an unsafe condition. This is con

firmed by Applicant's performance in connection with opera

tion of its Unit No. 1, and by the fact that all operators 

will be AEC licensed and have training j which emphasizes the 

paramount importance of the public health and safety. If 

from a safety standpoint the reactor should be shut down 

during a power crisis, the reactor will be shut down. A 

review of the testimony of Applicant's witnesses 

responsible for operation will confirm the seriousness of 
37/ 

their commitment to the public health and safety.  

36/ In this connection, Con Edison does not "have all its 

light bulbs in one reactor." The effect of licensing 

of Unit No. 2 will be to increase the reserve margin 

of Con Edison to a more nearly acceptable level, thus 

providing leeway for the unanticipated shutdown of 

Indian Point No. 2 or any other unit on the system..  

37/ Additional Testimony of Applicant, Part II, dated 

July 8, 1971, pp. 1-2 (follows Tr. 894); Tr. 1386-89, 

1417-19, 1426-30.
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III.  

APPLICANT'S REPLY TO CCPE'S 

SPECIFIC PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

1. through l.e 

The sequence of events hinted at in paragraphs a.  

through e. will not occur in Unit No. 2 since there are 

provisions to prevent the highly unlikely loss of coolant 

accident as well as the means to prevent a major meltdown 

of the core following a postulated loss-of-coolant accident.  

(Applicant's Proposed Findings of Fact and Conclusions of 

Law in the Form of a Proposed Initial Decision with Respect 

to Motion for 50 Percent Testing License, Part I, dated 

January 28, 1972 ["Applicant's Proposed Findings"], Finding 

No. 44 and references cited therein. ) With respect to CCPE's 

Finding l.c., the hypothetical reactor accident analyzed in 

WASH-740 and referred to by CCPE did not take into account 

the containment such as that surrounding Unit No. 2 nor the 

engineered safeguards incorporated therein. In addition 

the references cited in CCPE's finding No. l.e. do not support 

the conclusion that "[tihe consequences of a major meltdown 

of the core while not fully understood would be clearly 

catastrophic." CCPE Exhibit A, pages 139-148, does not indicate 

a clearly catastrophic event but rather emphasizes the
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considerable length of time for core. meltdown to reach the 

containment. The testimony cited at Tr. 3983-85 indicates 

uncertainties concerning the consequences 
of core meltdown 

but does not draw the conclusions that 
clearly catastrophic 

consequences would occur.  

2.  

Applicant agrees that the engineered 
safeguards 

provide "assured protection" to the public from the conse

quences of a postulated accident.  

2 .a.  

Finding 2.a. does not contradict Applicant's 
pro

posed finding that the facility is designed so that the 

health and safety of the public is protected. In the highly 

unlikely event of a loss-of-coolant accident, 
the emergency 

core cooling system will protect against 
a meltdown of the 

core, and it is this design which results in the Applicant's 

and the Staff's determination that Appl 
icant need not design 

against the consequences of a major meltdown 
of the core.  

(Applicant's Proposed Finding No. 44 and references cited 

therein.) 

2.b.  

With the ECOS functioning properly the guidelines 

set forth in 10 CFR Part 100 will be met even if the other

. I
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engineered safeguards are functioning 
in a severely degraded 

condition. (FSAR, Section 14.3.5, Question 
14.1.) 

3.  

Applicant has demonstrated that 
the engineered 

safeguards for Unit No. 2 have been adequately 
tested to 

assure that they will fulfill 
their designed function in 

the event of all accidents up 
to and including the design 

basis accident. (Applicant's Proposed Findings 
No. 46-79 

and references cited therein.) 

3.a.2.  

Applicant has included in the design of the facil

ity reasonable and adequate consideration 
of any uncertain

ties associated with predicting 
the effectiveness of the 

spray system. (Applicant's Proposed Findings No. 50-53 and 

references cited therein.) 

3.a.2.a.  

In addition to tests on drop size 
conducted by the 

manufacturers of spray nozzles, reliable 
tests have also 

been conducted by Westinghouse and 
by Oak Ridge National 

Laboratory. (FSAR, App. 6A; Question 6.2; 
Tr. 1326-27; 1478.) 

3.a.2.b.  

The reference cited does not 
support the finding.  

The transcript refers to data from 
tests on uniformity of
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nozzles rather than tests on performance.  

3.a.2.c.  

The effect of interaction between adjacent spray 

nozzles was included in plant performance analyses by adding 

the contribution of multiple nozzles to the interactive 

droplet population. (FSAR, App. 6A; Question 6.2.) 

3.a.2.d. through 3.a.2.e.  

Tests of nozzles included simulation of post-LOCA 

containment pressure and analysis of drop trajectory. (FSAR, 

App. 6A; Question 6.2.) Conservative allowances have been 

made for these effects in the design of the containment 

spray system. (Applicant's Proposed Finding No. 53 and 

references cited therein.) 

3.a.2.f.  

Tests described in FSAR, App. 6A provide general 

verification of drop size.  

3.a.2.g.  

Applicant in determining the spray effectiveness 

has not disregarded the factors set forth by CCPE but rather 

has considered these factors and has determined that the 

assumption of uniform mixing is conservative. (Applicant's 

Proposed Finding No. 53(d) and references cited therein.)
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3. a.2.h.  

The effectiveness of the sprays is calculated by 

using the worst case, i.e.- the initial conditions, where the 

incoming spray water is cold and the reactor atmosphere is 

at its peak temperature and pressure. The calculations do 

not consider the precise temperature in the containment the 

moment the sprays are activated because it has been deter

mined that there is no significant quantitative effect 

resulting from such variation during the initial phase of 

the LOCA. (Tr. 1528-34.) 

3.a.2.i. through 3.a.2.k.  

Adequate margins have been provided for the effects 

of these phenomena on the performance of the spray system.  

(Applicant's Proposed Finding No. 53 and references cited 

therein; Tr. 1507.) 

3.a.2.1. through 3.a.2.m.  

The differences between sodium hydroxide and 

sodium thiosulfate as spray additives in removing elemental 

iodine, organic iodides and hypoiodous acid are not sig

nificant. (Tr. 1616-17; 1625-31; 1634-35.) In addition, 

the difference in reaction reversal between the two additives 

produces only a negligible effect on net iodine removal rate.
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(Tr. 1632-33.) During its review Applicant also considered 

the negative factors attributed to sodium thiosulfate, such 

as stability and reliability. (Tr. 1637-45; 1649-50.) In 

any event, Applicant is not required to demonstrate that it 

has selected the spray additive with the highest iodine 

removal capacility. See p. 25 of Memorandum of Law in 

Support of Applicant's Reply to CCPE's Proposed Findings of 

Fact and Conclusions of Law ("Applicant's Memorandum of Law") 

supra.  

3.a.2.n.  

The references cited by CCPE do not support this 

conclusion. (See FSAR, App. 6A; Tr. 1546-52.) 

3.b.l.  

Test conditions for which filter efficiency was 12% 

do not obtain in the case of the postulated design basis 

accident. (See Applicant's Proposed Finding No. 50(b) and 

references cited therein.) 

3.b.2.  

The statement by CCPE is misleading in that during 

the first two hours the filters are operating although during 

this period the filters do not account for a significant 

reduction of iodine. In determining that Part 100 limits 

are met this phenomenon is adequately considered.
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3.b.3.  

CCPE incorrectly contends that Applicant's assumed 

70% rate of efficiency has not been justified as conservative 

by experimental data. (Applicant's Proposed Findings 

No. 49-50 and references cited therein.) 

3.b.4.  

CCPE is incorrect in its contention that there is 

no additional experimental data to justify the Staff's 

assumption concerning filter efficiency. (Applicant's Pro

posed Findings No. 49-50 and references cited therein; 

Tr. 1547-50.) 

3.c.l. through 3.c.2.  

Applicant has fully described the hydrogen control 

system for Unit No. 2. Adequate evidence is in the record 

to determine that the pressure in the containment subsequent 

to a LOCA will exceed 5 psig for only a short period and 

that the hydrogen control system is not needed or intended 

to operate during this time. (Applicant's Proposed Findings 

No. 46-47 and references cited therein.) 

3.c.3.a. through 3.c.3.d.  

The references cited therein indicate that these 

proposed findings are inconsequential. For example, the
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additional hydrogen produced under the ECCS 
interim criteria 

assumptions is much less than that used in the hydrogen 

analysis (2%). (See Tr. 2153 and 2279 for Indian Point cal

culation for zirconium water reaction less 
than .07%.) 

3.c.3.e.  

The references cited by CCPE do not indicate 
that 

an explosion would occur. In addition, information con

tained in the FSAR does indicate that the 
containment struc

ture and the fan coolers are able to dissipate 
any additional 

heat resulting from the recombination of hydrogen. 
(FSAR, 

page 14.3.4-3; Additional Testimony of Applicant, 
Part I, 

July 6, 1971, follows Tr. 892, pp. 1-2.) 

3.d.l.  

A containment leak rate of 0 or no more than 
0.1% 

for one minute following a LOCA was assumed 
only for the 

specific accident analysis in which the weld 
channel pres

surization system and isolation valve seal water 
system were 

assumed available. Conformance to Part 100 guidelines is 

shown without the assumption of one minute limitation 
on 

containment leak in the FSAR, page 14.3.5-18. 
The allow

ance of 0.2% leakage of weld channel does not represent 

leakage of containment atmosphere out of containment, 
since
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it accounts for leak paths both from containment to weld 

channel and from weld channel to the outside ambient. (FSAR, 

page 6.6-2.) 

4.  

CCPE's assertions do not properly apply to the 

requested testing license since the maximum iodine inventory 

in the reactor during the testing activity will at most be 

50% of that assumed in the Staff's Safety Evaluation. More

over, CCPE's contention that the Applicant's and Staff's 

assumption that 2.5% of the total iodine core inventory is 

organic is not sufficiently conservative and, therefore, that 

Applicant has failed to meet the requirements of 10 CFR Part 

100 is neither supported by any evidence in the record nor 

by the reports cited by CCPE. The Staff's analysis in this 

respect is in accordance with Safety Guide 4. All evidence 

in the record on this subject fully supports the position 

that Applicant has satisfied the requirements of Part 100.  

(Applicant's Findings No. 50-53 and references cited therein; 

Tr. 2130-31. The Board should also note Question 1, AEC 

Staff Answers to Questions 1, 3, 14, 20 and 29 Contained 

in Intervenors Inquiry of October 11, 1971 Cons isting of 39 

Questions which was transmitted by letter dated October 30,
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1971 to Mr. Roisman from Mr. Karman with copies supplied to 

the Board and all parties.) 

CCPE's finding relies on two reports which deal 

with the question of organic iodine formation: ORNL-4635 

and BNWL-319. Neither of these reports have been intro

duced into evidence in this proceeding. Furthermore, none 

of the other statements contained in CCPE's proposed finding 

No. 4 has any evidentiary weight in this proceeding.  

Applicant vigorously protests to the Board CCPE's use of 

the device of a proposed finding in an effort to submit 

evidence in the form of an unsworn statement by a technical 

consultant of CCPE, Richard Cruger. Counsel for CCPE has 

had every opportunity to have Mr. Cruger sworn and be sub

jected to cross-examination. For reasons best known to 

himself, counsel for CCPE chose not to follow this course.  

Such strategems deserve to be condemned by this Board.  

Applicant has been and remains prepared to stipu

late with other parties that the following letters may be 

received into evidence: Letter from Dr. Morris to Mr. Cruger 

dated October 4, 1971, with attachment; the attachment to 

the letter from Mr. Karman to Mr. Roisman dated December 13, 

1971; and the letter from Mr. Karman to Mr. Trosten dated 

February 3, 1972, with attachment.  

5.  

With respect to CCPE's proposed findings and conclusions
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numbered 5, 6, and 7 generally'. Applicant reiterates its position 

that-the Interim Acceptance Criteria for emergency core cooling 

systems are presently effecti ve regulations and that Applicant 

has adequately satisfied its burden of proof by showing that the 

calculated performance of the ECCS -for Unit No. 2 will comply 

with these criteria, using an acceptable evaluation model. The 

basis for Applicant's position is set forth in briefs to the 

Atomic Safety and Licensing Appeal Board dated January 11 and 21, 

1972, and Applicant's letter to Chairman Wells dated January 31, 

1972, copies of which have been served upon this Board. Compliance 

with the Interim Acceptance Criteria is demonstrated by Applicant's 

Proposed Findings No. 56-79 and references cited therein. In 

particular, compliance with criterion 3 is shown by Applicant's 

Proposed Findings No. 71-74.  

With respect to CCPE's attempted challenge -to the 

validity of the Interim Acceptance Criteria under the so-called 

Calvert Cliffs doctrine, Applicant's position is that the evidence 

in the record of this proceeding does not present a substantial 

question as to their validity.  

In any event it is not proper for the Board to adopt 

in its Initial Decision any of CCPE's proposed findings 5, 6, 

and 7 to the extent that they relate to the validity of the 

Interim Acceptance Criteria. Rather, the Board's function is 

to make findings with respect to compliance with the Interim 

Acceptance Criteria. If the Board considers that a substantial 

question exists with respect to the validity of these criteria,
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the Board should certify any such question to the ASLAB for 

guidance prior to rendering an Initial Decision.  

CCPE again makes repeated use of documents not in 

evidence.* As indicated in Section I of this Reply, Appli

cant does not agree with CCPE's interpretation of most or 

all of the non-evidentiary documents cited. Applicant is 

not addressing itself to the substance of these documents 

at this time since the Board has not ruled on CCPE's request 

to take official notice of the docurients. Because of their 

possible influence on the evidentiary record which will form 

the basis of the Board's decision on the issues in this 

*The following documents cited by CCPE throughout CCPE's 

proposed findings 5, 6 and 7 are not in evidence in this 

proceeding: IN-1382; IN 13867 IN-1387; ORNL-4647; 

ORNL-4727; ORNL 47527 ORNL-47587 ORNL-TM-2742; ORNL-TM-3188; 

ORNL-TM-3289; Committee on Reactor Safety Technology 

Water Cooled Reactor Safety, European Nuclear Energy 

Agency, OECD, Paris, May, 1970; Rittenhouse, Nuclear 

Safety, Vol. 12, No. 5, Monthly Progress Report, Nuclear 

Safety Division, Aerojet Nuclear Company, April, 19717 

Monthly Progress Report, Nuclear Safety Division, 

Aerojet Nuclear Company, June, 19717 WCAP-7379L, Vol. 1; 

WCAP-7495L, Vol. 1; WCAP-7495L, Vol. 27 WCAP-7665; 

Presentation to ASLB on Water Reactor Safety Research 

Program, July 1, 1971. Applicant has not changed its 

position as set forth in its brief opposing CCPE's 

request for official notice dated December 10, 1971 

concerning the documents prepared by Westinghouse Elec

tric Corporation. At 12 n.6 of its brief Applicant 

stated that it had no objection to the admission into 

evidence of these Westinghouse documents provided that 

the proprietary ones were treated as such. These docu

ments, however, still are not in evidence in this pro

ceeding.
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proceeding, Applicant reserves the right to take any appro

priate action following the ASLAB's ruling on this Board's 

certified questions, dated December 7, 1971, and this Board's 

ruling on CCPE's request to take official notice of docu

ments.  

5.a.  

This finding is not supported by evidence in the 

record. ORNL-NSIC-24 written in October, 1968 simply states 

that further research in this area is needed. The only 

transcript reference applicable (Tr. 3060) supports Appli

cant's position that flow blockage will not significantly 

impair ECCS effectiveness in Unit No. 2. (Applicant's Pro

posed Finding No. 67 and references cited therein.) 

5.b.  

This finding is not supported by evidence in the 

record. Applicant's Proposed FindingsNo. 67a-67d and refer

ences cited therein correctly demonstrate that the effects 

on core geometry of fuel rod failure are considered in deter

mining ECCS effectiveness.  

5.c.2.  

This finding is not supported by evidence in the 

record. The evidence in the record supports Applicant's
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position. (Applicant's Proposed Findings No. 67a-67b and 

references cited therein; Tr. 2510-18.) 

5.d.  

This finding is not supported by evidence in the 

record.  

5.e.  

This statement is incorrect and not supported by 

evidence in the record. The single rod burst tests were 

used as scoping data for multi-rod burst tests which demon

strated that extensive flow blockage does not occur.  

(Applicant's Proposed Findings No. 67a-67b and references 

cited therein.) 

5.e.2. through 5.f.2.  

These findings are not supported by evidence in 

the record.  

5.g.  

The finding is not supported by evidence in the 

record.  

5.h.  

The calculations to which CCPE refers are not in 

evidence. Applicant has demonstrated that clad:swelling 

and resulting flow blockage will not result in the core
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being uncoolable. (Applicant's Proposed Findings No. 67 and 

73 and references contained therein, particularly footnotes 

103, 107, 108, 117.) 

5.i.l. through 5.i.2.  

These findings are not supported by evidence in 

the record.  

5.j.1.  

The heating rate itself is not relevant with 

respect to clad embrittlement and quenching failure. It is 

the percent metal water reaction which is significant in 

determining the degree of embrittlement. (Tr. 2187-88, 21907 

Applicant's Proposed Finding No. 72 and references cited 

therein.) 

5.j.2.  

The references cited do not support this incorrect 

statement. The quenching test did include allowance for 

zirconium water reaction in that a zirconium air reaction, 

i.e., zirconium oxide formation, was permitted to occur 

during the heatup period. (CCPE Exhibit N, pp. 3-11 to 3-12; 

CCPE Exhibit P pp. 4, 16, 20; Additional Testimony of Applicant 

Concerning ECCS Performance, July 13, 1971, follows Tr. 1931, 

page 3 and Fig. 1.)
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5.j.3.  

The evidence cited does not support the finding.  

5.]k.1.  

The finding as stated is incorrect. The correct 

evaluation of the relationship between the single and multi

rod burst tests is found in Applicant's Proposed Findings 

No. 67a-67b and references cited therein.  

5.k.2. through 5.k.2.a.  

The findings are not supported by evidence in the 

record.  

5.k.2.b.  

This finding is irrelevant. The single rod burst 

tests provided scoping data for the multi-rod burst tests.  

(Applicant's Proposed Finding No. 67a and references cited 

therein, particularly footnote 104.) 

5.k.2.c. through 5.k.2.e.  

These findings are not supported by evidence in 

the record.  

5.k.3.a.  

The finding is misleading. The references refer 

to tests performed to demonstrate the similarity between 

irradiated and unirradiated rod behavior. For this purpose
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it is not necessary that the rods be exactly 
the same as 

the rods used in the facility. (Applicant's Proposed Find

ing No. 67a and references cited therein.) 

5.k.3.b.  

The referenced results were burst temperatures.  

These are not germane to flow blockage.  

5.k.3.c.  

This finding illustrates that irradiated tubes 

swell less than unirradiated tubes and, therefore, 
the use 

of non-irradiated data is conservative.  

5.k.4.a.B.  

The finding is irrelevant. The record demonstrates 

that increased flow blockage enhances heat transfer. 
(Appli

cant's Proposed Findings No. 67c and 67d and references 
cited 

therein.) 

5.k.4.b.A.  

The finding is irrelevant. See Applicant's Proposed 

Findings No. 67, 67c and 67d, particularly footnotes 103, 106 

and 107.  

5.k.4.c.  

The finding is not supported by evidence in the

record.
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5.k.4.d.  

The testimony at Tr. 66 (November 10, 1971, in 

camera) (Tr. 60 is not relevant) is that the influence of 

grid spacers on the randomness of fuel failures 
was not 

specifically determined, not that grid spacers 
were not on 

the test bundles. The Board should note that there were 

two grid spacers in all Westinghouse multi-rod 
burst test 

assemblies used in these tests.  

5 .k.4.e.  

The referenced transcript pages indicate that the 

effects of either rod failure or rod bowing are insignifi

cant. (Tr. 2126-28.) 

5.1.1.  

The finding is irrelevant. See Applicant's response to 

CCPE's finding No. 5.k.4.a.B. Applicant's findings did not 

take into consideration the improved heat transfer associated 

with flow blockage.  

5.1.2.  

The finding is not supported by evidence in the 

record.  

5.1.3.

Tr. 3051 does not support this finding.

I
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5.m.1.a.  

This finding is irrelevant. Heating rate and 

internal pressure among other things determine the extent 

of rod swelling. This was determined by the multi-rod 

burst tests. The purpose of the PWR-FLECHT blockage tests 

was to determine the effect of blockage on heat transfer.  

Therefore, the flow blockage was simulated in the test.  

(Applicant's Proposed Finding No. 67c and references cited 

therein.) 

5.m.l.c.  

The record demonstrates that the simulation of 

blockage with plates has been verified. (Tr. 2119-20.) 

5.m.2.b.  

The finding is not supported by evidence in the 

record.  

5.m.3.a. through 5.m.3.d.  

The findings are not supported by evidence in 

the record.  

5.o.  

The finding is not supported by evidence in the

record.
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5.p,2.  

The 2300°F figure is a calculational rather than 

an absolute limit. Applicant's computation is performed 

in accordance with the Westinghouse evaluation model 

approved by the Commission which assumes no distortion 

of the core. The effects of core distortion were instead 

taken into account in the formulation of the Criteria 

themselves. These effects were separately calculated 

and determined to be adequately compensated for by the 

conservatism in the 2300%F limit.  

For a more detailed discussion of Applicant's 

position on this point, see Applicant's brief to the 

Atomic Safety and Licensing Appeal Board dated 

January 11, 1972 (Part II) and Applicant's supplemental 

brief dated January 21, 1972 (Part II). See also 

Applicant's Proposed Finding No. 67a-d and references 

cited therein.  

6.  

This finding is generally denied as not 

supported by evidence in the record.
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6.e.  

The effect of any difference in heat at the bottom 

of the fuel assembly on inlet flow to the assembly would be 

insignificant. (Tr. 2828.) 

6.f.  

The cited reference does not support the finding.  

6.h. through 6.i.  

Applicant's use of 20% as the amount of flow 

redistribution is conservative. The transcript references 

cited by CCPE indicate that calculations have been performed 

using the THINC Code which demonstrate that flow distribution 

during blowdown is 10-15%. Therefore, a figure above 20% 

would not be appropriate.  

7.  

CCPE's contention that the analysis of the post

LOCA blowdown is based upon incomplete and unreliable data 

is not supported by the record.  

7.a.l. through 7.a.2.  

As indicated at Tr. 2773 the Battelle test is a 

confirmation of the BLODWN Code and not a check of reactor 

internals. One predicts the behavior of the Battelle test 

with the BLODWN Code and then compares that prediction with 

the measured result.
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7. a. 3.  

During the course of the hearing several 
semi-scale 

tests have been discussed: The semi-scale test performed 

at Idaho and the semi-scale internal 
tests performed by 

Battelle. The semi-scale test to which the witness 
referred 

at Tr. 2775 was the Idaho semi-scale 
test.  

7.b.  

The number 2230 is a transcript error and should 

read 20-30 pounds. (On January 21, 1972 Applicant requested 

that this correction be made in the transcript.) 

7.b.l.  

"Ricochet forces" per se do not exist. 
As 

indicated at Tr. 2759 these forces 
are slight friction or 

drag forces on the grid and are included in the 
force 

computed by the Applicant.  

7.b.2.  

This phenomenon is not ignored. As clearly 

stated at Tr. 2761 the maximum loads 
that occur during loss

of-coolant on the rods occur in a time 
period of less than 

50 milliseconds. There is no time for heat or temperature 

variation in the rods to cause differences in spring forces.  

7.c.l. through 7.c.3.  

CCPE postulates non-mechanistic blowdown 
with 

initial fast blowdown followed by a 
reduction in blowdown 

flow. Although these calculations have not 
been specifically
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performed the.,record indicates that longer blowdown means 

better core heat transfer, which compensates for greater 

accumulator water loss. (Additional Testimony of Appli

cant Concerning Emergency Core Cooling System Performance, 

July 13, 1971, follows Tr. 1931, page 20; Tr. 2872-73, 

2375.) 

8.  

CCPE has not cited any evidence in the record 

which refutes the opini on of the Applicant, the Staff and 

the Advisory Committee on Reactor Safeguards that Unit 

No. 2 need not be designed against the meltdown of the 

reactor core. (See Applicant's Proposed Finding No. 44 and 

references cited therein for a statement of the evidentiary 

basis for Applicant's position.) 

8.a.  

Applicant has demonstrated that the emergency core 

cooling system provides adequate assurance that a major 

meltdown of the core will not occur in the event of a design 

basis accident. At this point in time sufficient experi

mental data is available to conclude that the ECCS will per

form adequately. (Applicant's Proposed Findings No. 31 n.36, 

44 and 56-79 and references cited therein.).
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8.b.  

core disassembly would not be caused by "excessive 

bursting of irradiated fuel rods." Shattering from quench

ing is conceivable for large zirconium water reactions; 

however, Applicant's Proposed Finding No. 72 and references 

cited therein demonstrate that the core will retain 
its 

integrity when subjected to more severe thermal transients 

than would occur during an accident.  

8.c.  

Applicant and Staff have provided adequate evidence 

that rupture of the reactor vessel for Unit No. 2 will not 

occur. (Applicant's Proposed Finding No. 36 and references 

cited therein.) CCPE has presented no evidence which demon

strates that the opinion of the Applicant, the Staff and 

the Advisory Committee on Reactor Safeguards is incorrect.  

8.d.l. through 8.d.3.  

Unit No. 2 need not be designed against core melt

down and, therefore, these proposed findings are inconse

quential. (See Applicant's response to CCPE's findings 

No. 1 through l.e., 2.a., ll.f.l. supra.) 

9.  

Applicant has established by sufficient evidence 

in this proceeding that a rupture of the reactor pressure
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vessel for Unit No. 2 will not occur. (Applicant's Proposed 

Findings No. 36-42 and references cited therein.) 

9.a. through 9.b.  

The most severe loss-of-coolant 
accident which must 

be accommodated by the design 
for Unit No. 2 is the postulated 

double-ended rupture of the largest 
reactor coolant pipe.  

This position is implicit in the AEC's regulations and has 

been recognized by the consistent 
regulatory practices of 

the AEC. Criterion 35 of Appendix A to Part 50 requires an 

emergency core cooling system 
which will cope with any 

loss-of-coolant accident. "Loss-of-coolalt accidents" are 

defined in this Appendix to mean 
breaks in the reactor coolant 

pressure boundary up to and including a break equivalent 
in 

size to the double-ended rupture of the 
largest reactor 

coolant pipe. Looking at the language of this definition 

alone, it appears somewhat ambiguous. But it is not 

interpreted to include ruptures 
of the reactor vessel 

itself. The omission from this definition 
of a larger 

reactor coolant system rupture, 
taken with the extensive 

criteria to insure reactor coolant 
pressure boundary 

integrity, lead to the conclusion that 
design against the 

consequences of such a rupture is not as a general matter 

necessary. It is logical to require design 
against a coolant 

break size in terms of the largest pipe 
to the reactor only
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if breaks in the pressure boundary outside the reactor 
are 

the on es of concern. if design against actual reactor 

vessel rupture were to be required there would be 
no 

rationale by which the size of the break to 
be designed 

against could be limited to any particular pipe 
size. The 

Staff concurs in this interpretation, as shown by its appli

cation of the criteria to this design.  

As indicated in Applicant's response to CCPE's 

Finding No. 9 supra, Applicant has provided adequate evidence 

to demonstrate that in the case of'Unit No. 
2 a rupture of 

the reactor vessel will not occur.  

9.e.  

Items of concern outlined by the ACRS relative to 

the reactor vessel have been the subject of extensive 

research and development undertaken since then. 
These are 

discussed in the answers of Applicant to ASLB questions 
2 

(Part I, follows Tr. 728) and 11 (Part II, follows Tr. 888) 

of March 24, 1971 and represent advances beyond the 1965 

Code requirements. Among these advances are: 

1. Additional materials toughness testing was 

performed. (Additional Testimony of Applicant Concerning 

Reactor Vessel Integrity Testimony, September' 17, 1971 

["Reactor Vessel"], follows Tr. 1931, pp. A-2, A-7.)



64 

2. Additional inspections were performed.  

(Reactor Vessel, page 3-2.) 

3. More stringent inspections were required.  

(Reactor Vessel, page 3-3.) 

4. Additional fatigue and brittle fracture anal

yses were performed. (Reactor Vessel, pp. 5-1 to 5-9, 7-1, 

5A-1 to 5A-5.) 

5. Independent stress analysis work was performed.  

(Reactor Vessel, pp. 5-1 to 5-9, 5-2-l to 5-A-5; Tr. 2032-33.) 

9.f.  

Section 50.55a(g) of the Commission's regulations 

provides that for construction permits issued on or after 

January 1, 1971, systems and components shall meet the re

quirements of section XI of the ASME Code. Although this 

regulation does not embrace Unit No. 2, the inservice 

inspection program for Unit No. 2 has been updated to incor

porate the inservice inspection program of section XI. The 

references cited by CCPE adequately explain the manner in 

which the requirements of section XI have been met for Unit 

No. 2.  

9.f.l. through 9.f.2.  

The Staff response cited by CCPE sets forth an ade

quate basis for the Staff determination that particular
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inspections for which equipment 
has not yet been developed 

should be conditioned upon the 
development of such equipment.  

The code provision referenced by 
CCPE is not subject to the 

interpretation CCPE suggests, 
since in that event there would 

have been no reason to condition 
the inspections at all.  

9.f.3.  

The areas for which inspection 
equipment has not yet 

been developed are areas of very 
low stress. The inservice 

inspection program for Unit No. 
2 assures that areas of con

cern with regard to flaw growth or propagation 
will be 

inspected in accordance with section XI. (Answers of Appli

cant to Questions Raised by ASLB 
on March 24, 1971, Part I, 

follows Tr. 728, Question 2; Answers of Applicant to Questions 

Raised by ASLB on May 13, 1971, July 6, 1971, follows Tr. 
890, 

Question 9; Report by Staff in Response to ASLB 
Questions Con

cerning Reactor Vessel Integrity 
and "Additional Testimony 

of Applicant Concerning Reactor 
Vessel Integrity," October 26, 

1971, pp. 29-31; Tr. 3960-63.) 

The major portions of the work planned 
for the Heavy 

Section Steel Technology Program 
have already been completed.  

The completed work already adequately 
addresses the concerns 

set forth by the ACRS. (Answers of Applicant to Questions
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Raised by ASLE on March 24, 
1971, Part II, follows Tr. 888, 

Question 11.) 

9.h.2.  

Vertical cracks which are 
less than 2% of the thick

ness (less than .2 inches) will not compromise 
the integrity 

of the vessel. Design bases and the conservative 
allowable 

stresses, both static and 
fatigue, consider and account 

for 

flaws of this magnitude. 
In order for the safe operating 

limits to be exceeded a defect 
at least 25 times larger 

than 

2% of the thickness in linear 
dimensions or 500 to 1000 times 

larger in area would have to be present. 
(Additional Testi

mony of Applicant Concerning 
Reactor Vessel Integrity, 

September 17, 1971, follows Tr. 1931, pp. 5-4 to 5-6, Appendix 

C.) 

9.h. 3.  

Testimony concerning these 
indications. is included 

in the record (Tr. 3934-44).  

9.h.4.  

Applicant has stated that 
it has already committed 

considerable resources to develop equipment to inspect those 

areas to which CCPT3 refers. (Answers of Applicant to Ques

tions Raised by ASLE on May 13, 
1971 dated July 6, 1971,
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follows Tr. 890, Question 9.) The regulations of the Commis

sion do not require that the Applicant meet 
the requirements 

of section XI; however, as discussed in 
Applicant's response 

to CCPE's Finding 9.f. Applicant has undertaken 
to do so to 

the extent feasible. As also discussed above the areas in 

question are low-stressed areas so that the safety of the 

plant is not compromised.  

9.i.l.  

The testimony cited by CCPE indicates that 
there 

have been through-wall piping cracks in steam piping in boil

ing water reactors. The testimony also indicates that there 

have been no failures in primary system piping 
in any pres

surized water reactors.  

9.i.2. through 9.i.4.  

There is no evidence in the record to support these 

findings.  

10.  

CCPE has misconstrued the provisions of 10 CFR 
50.57 

(a) (1). The regulation provides that this Board is required 

to make a finding that construction of Unit 
No. 2 has been 

It . . . substantially completed, in conformity~with the con

struction permit . ... " The wording of the regulation
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clearly expresses the intention of the Commission that the 

record in this proceeding would be closed and an Initial 

Decision would be issued prior to full completion of the 

facility. The detailed work being performed to repair the 

damage caused by the November 4, 1971 fire is unrelated to 

the question whether completion of the facility 
will be in 

accordance with the construction permit.  

The Division of Compliance has the responsibility 

to verify the completeness of construction prior 
to actual 

operation, including review of the detailed work being per

formed to repair the damage caused by the November 
4, 1971 

fire. (Staff Safety Evaluation, follows Tr. 405, page 80.) 

It is not necessary for the Board to conduct such 
a detailed 

review as CCPE suggests. Applicant has provided considerable 

testimony as to the extent of damage and the procedures to 

be followed to restore the Primary Auxiliary Building 
and its 

equipment to conform to the design contained in the Applica

tion as amended (Applicant's Proposed Finding No. 22 and 

references cited therein.) As this testimony shows, all 

restoration work will be completed prior to criticality.  

By letter dated October 8, 1971, from Mr. Cahill to 

Dr. Morris, Applicant advised the Staff of 12 design 
changes
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in the facility. None of these is a major modification in 

the design of Unit No. 2 at the construction permit stage.  

The Staff advised the Board formally of its approval of these 

changes by letter dated February 28, 1972. (Such formal 

notification is not, in any event, a prerequisite to the 

Board's finding under 10 CFR 50.57(a) (1).) There is no 

requirement that CCPE be able to determine that construction 

of Unit No. 2 has been completed in conformity with the con

struction permit.  

Accordingly, the evidence in the record is adequate 

for the Board to make an affirmative finding under 10 CFR 

50.57(a) (1).  

11.  

CCPE opposes the use of "subjective" terms such as 

conservative, probable and incredible in safety analyses of 

Indian Point 2 for which no "objective" standard is available.  

This objection seems to be based to some degree upon CCPE's 

obsession with the idea that a mathematical analysis is the 

only or best way to determine the adequacy from the point of 

view of safety of a design, procedure or other feature of 

this plant. There are certain technical areas in which a 

mathematical analysis is an appropriate tool, but there is
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literally nothing in the Atomic Energy Act, the regulations 

of the AEC or the record of this proceeding which supports 

CCPE's theory as a general principle, nor does co mmon sense.  

In an industry in which statistics on accidents and 
failures 

have fortunately been very difficult to accumulate because 

of the excellent safety record, the only rational way in which 

to proceed is to apply the expert judgment of trained persons 

to the available information. The basis for making this 

expert judgment is contained in the voluminous record of this 

proceeding.  

More importantly, even where a valid mathematical 

analysis can be made of the probability of an event this 
in 

itself cannot determine whether a design is "safe enough." 

This is inevitably the function of the Staff and the Board 

when they determine whether there is reasonable assurance 

that the public health and safety will be protected.  

11. a.  

CCPE's finding is not supported by the evidence in 

the record. Applicant testified that failure of one accumu

lator is incredible because there is nothing in the system 

capable of preventing the accumulator water from entering 
the 

reactor coolant system (Tr. 1026, 1033-34)7 as to why failure
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of more than one accumulator is incredible (Tr. 1010-16); 

and that the utility of the mathematical or other analysis 

advocated by CCPE is not in the demonstration of incredibil

ity but as a means for comparing one system with another 

(Tr. 1043-44).  

ll.b.  

CCPE's finding is inconsequential. Statistics are 

required for analyses leading to numerical assessment of the 

probability of an event occurring. Applicant testified that 

the absence of statistics can be associated with the fact 

that an event did not occur (and a system that is reliable) 

(Tr. 1048-49), and testified further that unreliability would 

be associated with frequent failure (and the existence of 

statistics) (Tr. 1050). As indicated with respect to Find

ing ll.c., statistics are not required for other types of 

analyses by which determinations can be and are made that 

certain events need not be considered in a design.  

ll.c.  

As stated above, there is nothing in the Atomic 

Energy Act or the AEC's regulations which supports this 

finding, nor is it supported by the record. A mathematical 

analysis leading to a numerical assessment of probability
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has only limited usefulness (Tr. 1043-44). Applicant's 

testimony shows that there is another method that is used 

(Tr. 986-87, 1001, 1004), and that decisions as to what is 

credible and incredible come from an evaluation based on 

engineering analyses, experience, and judgment as to events 

which do or do not need to be considered in the design 

(Tr. 1026, 1033-34).  

ll.d.  

In deciding that the plant can operate safely with

out the hydrogen purge system for a limited period of time 

the Staff determined that such operation would be safe and 

would meet regulatory requirements. (Staff Safety Evalua

tion, Section 7.4, follows Tr. 405; Tr. 1187.) The ACRS 

concurred in this judgment (Appendix B to Staff Safety 

Evaluation). Assigning a numerical value to the probability 

of the need to utilize the hydrogen purge system during such 

a limited period is not meaningful (Tr. 1181-83).  

ll.e.  

The testimony does indicate that design margins and 

conservative assumption are employed where incomplete know

ledge exists. However, the testimony also indicates that 

this is a perfectly acceptable procedure, and in no way
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detracts from the safety of a plant, when based on sufficient 

information and competent engineering judgment. It is reason

able to rely on the judgment of the many people who have 

worked on the problems (Tr. 1120), taking into account the 

information which is available (Tr. 1120-24) in order to 

compensate adequately for any lack of detailed knowledge.  

ll.f.  

As an abstraction, CCPE's proposed finding is incon

sequential. However, the thrust of CCPE's finding is that 

the decision as to whether a factor is to be considered in 

the design of this plant is unreasonable. Applicant has 

testified as to the methods employed in performing safety 

evaluations (Tr. 986-87, 1001-02, 1004-06), and the Staff as 

to the standards used in deciding whether an event need be 

considered in the design (Tr. 1112-13). Some of these deter

minations are based upon the AEC's regulations (10 CFR 50, 

Appendix A). It is on the basis of these methods which 

involve the professional judgments of people responsible for 

design, and a prior consideration of the consequences of 

failure, that decisions as to design provisions are reached.  

None of the evidence cited by CCPE controverts the position 

of Applicant and the Staff that the public health and safety 

will not be endangered by the operation of Indian Point 2.
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11. f.l.  

The evidence does not support this finding. The 

INC Report on Semi-scale Tests 845-851 is not in evidence.  

ll.f.2.  

The reasons for the elimination of the crucible are 

fully documented in the record of this proceeding (Summary of 

Application, Section VII.A.2. and references cited in foot

note 6 (Applicant's Exhibit No. IC),; Staff Safety Evaluation, 

page 40, follows Tr. 4057 Answer to ASLB Question 10 and 13, 

January 19, 1971, Part I, follows Tr. 665; Answer to ASLB 

Ouestions 3 and 4, March 24, 1971, Part II, follows Tr. 888; 

Responses of DRL to the Questions of the ASLB at the Hearing 

Session dated March 24, 1971, introduced into evidence 

Tr. 917, Response to Question at Tr. 681-685; Tr. 1148-57, 

1159-62, 4024-31; Applicant's Proposed Finding No. 44 and 

references cited therein.) This feature was eliminated on 

the basis of a determination of the Applicant, the Staff and 

the ACRS that it was not needed in order to provide assurance 

that the plant could operate safely. The evidence cited by 

CCPE in no way shows that this judgment was in error.  

ll.g.  

CCPE states what it believes to be the only appro

priate basis for establishing a conservative assumption to
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compensate for lack of knowledge. CCPE's position is not 

supported by the regulations of the AEC or the record in 

this proceeding. Moreover, such a hypothesis is useless 

to the Board with respect to analyzing a specific design.  

ll.g.l. through ll.g.2.  

The evidence in the record does not support CCPE's 

proposed findings.  

12.  

The record in this proceedipg clearly illustrates 

the adequacy of codes and tests to analyze the reliability 

of engineered safeguards. (Applicant's Proposed Findings 

No. 60-65, 70 and references cited therein.) 

12.a.l.  

The references cited do not support this finding.  

CCPE Exhibit M, page 136 is an unsubstantiated reference to.  

simplification of codes "to keep the computer running times 

reasonable." CCPE Exhibit M, page 4 also contains the fol

lowing statement: 

"Mention is made of the methods and computer 

programs being used to calculate this information, 

along with discussions of some of their merits and 

possible shortcomings; however, a critical review 

of these methods and programs was beyond the scope 

of this study."
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12. a. 3.  

FLECHT is not a code but rather is a series of 

experiments. CCPE has referenced a discussion of Group I 

in the series of FLECHT tests. Group II and III of the 

FLECHT tests considered temperatures in excess of 20001F.  

(Additional Testimony of Applicant Concerning ECCS 

Performance, July 13, 1971, follows Tr. 1931, page 30.) 

12.a.4.  

See Applicant's response to CCPE's Finding 12.a.i.  

Codes are simplified consistent with existing theoretical 

and experimental knowledge together with computer capa

bility. Computer running time is not the standard.  

12.a.6.  

The referenced comparisons between analytical 

and experimental results demonstrate good agreement.  

(CCPE Exhibit N, page 3-3, Figures 3-8 to 3-10.) 

The references to CCPE Exhibit Q do not relate to code 

analysis.  

12.a.7.  

The finding is not supported by any evidence.  

Nucleonics Week is not in evidence in this proceeding.

I I
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12.a.l.a.  

The reference cited does not support this find

ing. Applicant's blowdown analyses do consider the 

effect of proximity of break to the reactor. (FSAR, PP.  

14.3.1-4 and 14B-3.) 

12.a.l.b.  

The effects of fuel rod swelling have been 

adequately considered for Unit No. 2. (Applicant's 

Proposed Finding No. 67a-67d and references cited 

therein.) 

12.a~l.c.  

SATAN-V code considers all four loops by 

grouping unbroken loops together with proper sealing.  

(CCPE Exhibit N, pages 2-7.) 

12.a.2.  

Sensitivity studies demonstrate that the result 

of the calculation is not sensitive to greater than 70 

elements. (Additional Testimony of Applicant Concerning 

ECCS Performance, follows Tr. 1931, pages 5-6.) The 

reference cited by CCPE also illustrates the adequacy 

of the SATAN-V Code. (CCPE Exhibit N, pp. 3-2 to 3-4.)
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12.b. 1.  

Tests for Unit No. 2 have considered all 

necessary variables which will occur when the tested 

system will be needed.  

12.b. 2.  

References cited do not support this find

ing.  

13.  

The references cited which relate to this 

subject do not support this finding. The staff 

response dated June 20, 1969 cited by CCPE is not 

in evidence in this proceeding. Applicant and 

staff have presented seve ral analyses of postulated 

accident conditions utilizing a variety of assumnp

tions. All analyses demonstrate that in the event, 

of any accident postulated for Unit No. 2 the 

guidelines set forth in 10 CER 100 will not be 

exceeded. (Applicant's Proposed Finding No. 35-35a 

and references cited therein.)
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14.  

The many design features and operat Iing procedures 

which are provided for this plant, and which have been 

adequately evaluated, make it extremely unlikely that an 

accident will occur causing exposure of the public to 

radioactivity. The AEC's regulations (10 CFR 50,, Appendix E) 

take this fact into account.  

The regulations require that the Applicant describe 

in its FSAR plans for coping with emergencies during plant 

operation. Details of these plans and the details of their 

implementation need not be included. The plans must include 

a description of the elements set out in Appendix E only 

"to an extent sufficient to demonstrate that the plans provide 

reasonable assurance that measures will be taken to protect 

the public health and safety and prevent damage to property." 

To the extent appropriate the plans must involve officials 

of State organizations.  

The AEC's regulations do not require that the Applicant 

demonstrate that the emergency plans will function in such a 

way as to keep public exposures "as low as practicable" in 

the unlikely event of a major accident. To the extent the 

evidence cited by CCPE is intended to demonstrate that in such 

a situation public exposures may not be kept as low as 

practicable, these references are immaterial.
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The evidence cited by CCPE under 14.a. and 14.b.  

does not support the conclusion that there has not been 

adequate advance planning for radiation emergencies by 

Applicant and the State of New York. More specifically, 

the record demonstrates adequate advance planning for 

evacuation or other protective measures, including necessary 

notification to the public, and that the evacuation plans 

are reasonably conceived.  

Certain of the findings proposed by the CCPE must 

also be denied for the following specific reasons: 

14.a.l.  

Those responsible for emergency planning on behalf 

of New York State have considered the type of instructions 

to be given to the public in the event of an accidential 

release of radioactivity and are prepared to provide necessary 

notifications to the public. (Supplementary Testimony of 

Sherwood Davies, July 7, 1971, follows Tr. 1754, pp. 14-16; 

Supplementary Testimony of Edward H. L. Smith, September 
15, 1971, 

follows Tr. 1996, pp. 3-6.) 

14.a.2.  

The evidence cited by CCPE does not support the 

conclusion that the emergency plans of New York State are 

deficient in that the matters referred to have not been 

adequately considered by responsible State officials. Moreover,
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other evidence in the record demonstrates that State officials 

have given appropriate consideration to the various factors 

necessary for carrying out evacuation or other protective 

measures. (Supplementary Testimony of Sherwood Davies, July 7, 

1971, follows Tr. 1754, particularly pp. 19-21; Supplementary 

Testimony of Sherwood Davies and Edward H. L. Smith, September 15, 

1971, follows Tr. 1996; Testimony of Dudley Thompson on "Extent 

of Advance Emergency Planning for Coping with Potential 

Accidents," follows Tr. 3802.) 

14.a.3.  

The rationale for New York State's preplanning of 

emergency actions is fully justified. (Applicant's Proposed 

Finding 89 and references cited therein.) 

14.a.4.  

There is no evidence in the record of this proceeding 

to support this finding.  

14.b.  

The criteria for determining actions, as well as 

implementing plans, to prevent exposure of the public to 

accidental releases of radioactivity have been sufficiently 

set forth by New York State officials. These criteria and 

plans take into account not only the desirability of reducing 

exposures to radioactivity but the avoidance of other risks 

as well, such as exposure to inclement weather conditions.
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(Supplementary Testimony of Sherwood Davies, July 7, 1971, 

follows Tr. p.. 1754, pp. 7-8a; Supplementary Testimony of 

Sherwood Davies, September 15, 1971, follows Tr, 1996, pp. 1-2; 

Supplementary Testimony of Edward H. L. Smith, follows Tr.  

1996, pp. 3-8.) Drills by New York State officials beyond a 

communication drill are not a necessary element of adequate 

emergency plans. (Tr. 3779-80, 3807-09.) 

In general, the emergency plans of Applicant and 

the State of New York have been spelled out in extraordinary 

detail, as evidenced in Applicant's Proposed Findingrs No. 
85-94 

and the references cited therein. The State's plans were the 

subject of two days of testimony at the hearinq. 
CCPE's 

disagreement with the professional judgment of 
the responsible 

officials of the State of New York on these matters in no way 

detracts from the adeqjuacy of this record.
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16.  

Applicant is reqjuired by the regulations of the 

Commission to operate Unit No. 2 in compliance w ith the 

technical specifications for this facility. Applicant has 

given extensive testimony that it cannot and will not permit 

considerations of the need for power to compromise the health 

and safety of the public and CCPE's contentions in this 

regard are not supported-by any evidence in the recor d.  

(Applicant's Proposed Findings No. 15-20 and references 

cited therein; See Memorandum of Law in Support of Applicant's 

Reply to CCPE's Proposed Findings of Fact and Conclusions 

of Law ["Applicant's Memorandum of Law"] , Part B supra.) 

16. a.  

The technical specifications which are in evidence 

in this proceeding and which will be incorporated into the 

operating license for Unit No. *2 provide the limiting 

parameters for operation of the facility. Although the 

technical specifications allow flexibility of operation 

within these parameters, under no circumstances does this 

support CCPE's contention that the Applicant will exceed 

those parameters based on any consideration of the need for 

power. (See Applicant's Memorandum of Law, Part B supra.)
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16.b.  

The evidence in the record does not support this 

finding. The Reactor Operating Experience Report, March 31, 

1971 cited by CCPE is not in evidence in this proceeding.  

The transcript references cited by CCPE do not support 
this 

finding. For a discussion concerning the other documents 

cited by CCPE, see Applicant's Memorandum of Law, Part D 

supra. The record demonstrates that extensive operator 

training is directed toward operation of Unit No. 2 in a 

safe condition regardless of other considerations. (Appli

cant's Proposed Finding No. 17 and references cited therein.) 

In addition, the reactor protection system will automatically 

shut down the plant if unsafe operating conditions are 

approached. (Applicant's Proposed Finding No. 19 and refer

ences cited therein.) 

17.  

The finding is not supported by any evidence in 

the record.  

17.a. through 17.b.  

The evidence in the record indicates, contrary to 

CCPE's unfounded contentions, that the Staff has found 
that 

the facility will operate in an acceptable manner and in
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accordance with the Commission's regulations without these 

additional safety features and without full implementation 

of the security plan. (Staff Safety Evaluation, November 16, 

1970, follows Tr. 405, pp. 45, 79-80; Supplemental Staff 

Testimony, Indian Point Hearing, follows Tr. 6, December 
14, 

1971, in camera; see Applicant's Memorandum of Law, Part B, 

paragraph 4 supra.) 

17.c.  

As discussed in Applidant's, response to CCPE's 

finding No. 9.f. the incorporation of the inspection program 

of section XI of the ASME Code into the inspection program 

for Unit No. 2 demonstrates the Staff's continuing concern 

with regard to safety. CCPE incorrectly characterizes the 

provisions of Tech. Spec. No. 4.2 as "postponed compliance." 

18.  

This finding is irrelevant to the Board's decision 

since the adequacy of the Staff review is not an issue in 

this proceeding as set forth in the Notice of Hearing pub

lished on November 17, 1970. In Applicant's Memorandum of 

Law, Part B supra, there is a full discussion concerning 

the contentions set forth by CCPE in this finding as well 

as the inapplicability of 10 CFR Section 2.104 to this 

proceeding.
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19.  

Applicant has presented adequate testimony to 

demonstrate that Unit No. 2 will function at 50% of full 

power in such a manner that the Interim Acceptance Criteria 

will be satisfied and the public health and safety will not 

be endangered. (Applicant's Proposed Findings No. 56-79 

and references cited therein, particularly findings No. 69 

and 78.) CCPE has not presented a substantial question as 

to the validity of the interim Acceptance Criteria within 

the meaning of the Calvert Cliffs doctrine, in so far as 

the operation of the facility for testing purposes at 50% 

of full power is concerned.  

19.a.  

The answer to the Board's question referred to on 

Tr. 4163 indicates that the calculated peak clad temperature 

subsequent to an assumed double-ended break loss-of-coolant 

accident at 50% of full power (1400 Mwt) would be less than 

1200'F. Mr. Moore's testimony at Tr. 4166-4167 indicates 

that if peak clad temperature were less than 1200OF the 

peak internal rod pressure would be"less than 1000 psi.  

There is no evidence in the record to controvert the 

testimony and expert opinion of Mr. Moore.  

The documents cited by CCPE in finding 19.a.l.C.

are not in evidence.
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19.b.  

The peak clad temperatures following a loss-of

coolant accident were-calculated in accordance with the 

Interim Acceptance Criteria and-were shown to be less than 

1200 0 F. The evidence cited by CCPE does not controvert 

this. With respect to finding 19.b.2. there is no evidence 

in the record to support the theory that the accumulators 

will fail to operate. (See Applicant's response to CCPE's 

finding No. ll.a.) CCPE's contentions demonstrate that no 

matter what evidence is presented CCPE will invariably argue 

that it is insufficient to show that the emergency core 

cooling system will perform adequately. This is another 

instance in which CCPE's preconception that Indian Point 

No. 2 is too dangerous to be allowed to operate has led it 

to conclude, a priori, that a safety system is inadequate.  

20.  

This finding is based on a misapprehension as to 

the nature of the Staff role in evaluating the factors under 

Appendix D.2 and of the legal requirements bearing on this 

evaluation. A full discussion of CCPE's contentions is con

tained in Applicant's Memorandum of Law, Part C supra.  

The Staff correctly used realistic assumptions in 

calculating accident consequences for Appendix D purposes,
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and correctly took into account the beneficial effect on the 

public interest of readiness for continuous operation of 

Unit 2 following the testing license. Contrary to the 

implication of CCPE's finding 20.b., the Staff's judgment 

as to the likelihood of accidents was nowhere based upon 

the projected short term operation of Unit No. 2 for testing 

purposes.  

In view of the low probability and minor expected 

impact of the postulated accidents, further analysis on the 

record of possible costs associated with such accidents is 

unnecessary (Supplement 2 to Applicant's Environmental 

Report, dated October 15, 1971, and Applicant's October 19, 

1971 testimony in support of motion for issuance of a 

license authorizing limited operation, pp. 19-20, follows 

Tr. 4013.) 

Responses to CCPE's Specific Opposition 

To Applicant's Proposed Findings 

Of Fact and Conclusions of Law* 

Finding No. 30, Footnote 35 (page 77) 

The final preoperational integrated leak rate test 

of the reactor containment building for Unit No. 2 is 

included in the Staff's Supplement No. 1 to Joint Exhibit A 

(Tr. 4150).  

*Page references are to CCPE's proposed findings.
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Finding No. 31, Footnote 36 (pae 78)

The document cited by CCPE is not in evidence in 

this proceeding.  

Finding No. 34 (page 78) 

The determination of the adequacy of environmental.  

monitoring need not await the full presentation of evidence 

on environmental issues.  

Finding No. 24 (page 85 - CCPE presumably is referring to 

Applicant's proposed finding 35a.) 

Fission product inventory is proportional to power 

level and, therefore, since iodine is a fission product, 

50% power means 50% iodine inventory. Time to reach 

saturation has nothing to do with saturation value.  

Respectfully submitted, 
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