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. BEFORE THE UNITED STATES IR
“»ATOMICfENERGY COMMISSION 'ﬂ R

"Ih the“Matter;off - )
Consolidated Edison Company ) - Docket No. 50-247
of New York, Inc. ) . S -
-(Indlan P01nt Statlon,.Unlt No. 2) )

APPLICANT S MEMORANDUM IN SUPPORT OF .
e PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW '

”.>At the.¢onclueion;of the.evidehtrary hearihg iﬁ :
- this proceedihg‘itiis importaat'that-the Boardvconeider '
several sallent p01nts." | o |
| Flrst, with regard to the record deQeloped on_-
radioiogical'eafety matters,vApplicant-has’demonetrated-
_ that the operatlon of the Indian Polnt 2 fac111ty w1ll
' comply with the requlrements of the Atomlc Energy- Comm1s51on S,
'iregulatlons and that there is reasohable assurance‘that the
v'publlc health and safety w1ll be protected | Throughout
_.'thls hearlng; the Board has requlred that the record be o
:{fully developed‘on questlona pertarnrng to the.safety of
h:;thls fac111ty.and the contentlons ralaed by.the CltlzenSjg
.irééﬁﬁit?eegﬁéﬁfthétP?éteéﬁien'°f~the Enyrronment;aaihebi”V'
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1ntervenor s po51tlon remalns essentlally what it has
',heenhsince'the outset of the‘hearlng; that 1s,_that
t;lnsufficient_informatlonfis availahle_on nuclear power'

freactors'ln general to“alloQ'Indian Polntkzsto operate.
- That ba51c‘contentlonvls translated at times lnto'a reouest
h'that the Board determlne that 1nadequate "conservatlsm |
'}ex1sts in the de51gnrand constructlon of - the.plant or that

' the plant does'not represent ‘the “safest des1gn : It ;s’

: plaln, howerer, that the 1ntervenor s renedy lles with-
vConéress - where 1t 1s free to press for a moratorlum on :
_'operation-of'nuclear power plants.‘ Alternatlrely;.CCPE
'canrpetltionnthe AtomichEnergy Commission to_amend_lts
safetytoriteriaufor'the lioenslng.of these facllities.h.
SuchVCOntentlons, hoWever, arevbeside the point in‘this
hearlng;nwhlch is properly concerned with determlnlng.
- whether thlS partlcular plant has satlsfled the requlre-'
ment-s of ex1stlng law_-andv regulations. ,’ -

lj Turnino to thefenrlronmental issues presented.in-

a.thls proceedlng, the Board facesvan’entlrely dlfferent klndvf
of problem. Thereuls no=dlspute among.any of therpartles
pwhether the Inalan P01nt.2 plant should commence productlve:
operatlonaWith.lts'once-through.ooollng'sYstem_as»soon as

Vr;possihle{‘;Moreover, the-partiessgenerally agree that'the
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env1ronmental effects of operatlng the plant need to be-'

'_carefully stud1ed-7and that a. detalled evaluatlon should

t”be made~of the.environmentalﬂand economic benefits and .

costs of an alternative to the presently designed once-

" through cooling system.

The root . questlon is whether unacceptable damage

' w1ll be done to the Hudson Rlver flshery durlng the next -

:several-years whlle studles to determlne the,true environ—

mental 1mpact -of the plant, and the best measures to mltlgate_

” that 1mpact, are carried out. Stated. another. way, should theA

consumers be burdened with a $20 mllllon per year blll for

an alternatlve coollng system on the ba51s of an unverlfled

' experlmental_mathematlcal model.

We‘submit[it is not'possibledto determine on the
basis'of'eXisting data'that 1ong-term operation'ofiIndian

Point 2 with~oncefthrough'cooling.will create an unacceptably _

adverse impact on the River. There are simply too many .
: uncertainties,'suchdas lack of knowledge about the basic_'

‘life cycle of striped bass in the River, the extent of

'mortality-caused by'the plant,:the Size and character-of

"the flSh populatlon lnvolved and the role of the Hudson River

to the coastal commerc1al and sports flshery.v S




‘dThe criticaitissue facing this BoardAis Whether

uto‘requrre now that the.publicrultimately bear'the7very'f'
_ iarée'financial hurdenbof.an aiternatiue cIOSedécYclej
cooling systemt—f and the attendant7esthetic'and possible-v
-;enuironmental diSadVantages’eejon‘the hasis-of speCulation.
- We refer to[such:matters as biowdown and salt drift from- |
-a ciosed—cycledsystem.' There.must also:be considered the
_‘huge siZe ofva‘natural draft'cooling.tower,.approximateiy_
V:450 feet hlgh and the same width, whlch will domlnate the
landscape around Indlan Point: and make the structure visible
for_many mlles,:assumlng,that the necessary permits can
: dbe obtained'for.its‘construction - an'assumption:for which‘
_:there isdno reliable evidence.and'indeed some contrary-
1nd1cat10ns in v1ew of the May 9, 1973 letter to the Board
from the Mayor of the Vlllage of Buchanan.

o NEPA,requires that a rational'attemptgbe made
- to ascertain the environmentalucosts and‘benefits of |
proposed‘action;iand-thathiftirreuersible harmcwill not:
" occur.duringdshort-term ooeration_ovandian-Point 2 an,
adequate opportunity'helafforded‘tosevaiuate-the benefitsl
and:costs:of'oroposed'aiternatiue;meaSures*forlreducing the
enVironmental.effects of“operation; Thls 1s prec1sely the

course. of actlon recommended by Appllcant Is rtcnecessaryx"
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;to requlre that the env1ronmental dlsadvantages of a
1ﬁclosed-cyc1e coollng system be borne by the People Ofy“'

>Westchester, Orange and Rockland Countles ln order_to-prevent

1rrevers1ble damage’_ Is it in. the publlc interest and

'.:con51stent w1th the balanc1ng requlred by NEPA and the

'Calvert Cllffs dec1s1on* to 1mpose a huge cost on .the

consumers W1thout clear env1ronmental advantages’ ‘The-

'.answer to both questlons is clearly "no"'

s a matter of loglc, the Board should’not

requlre that thls step be taken --:which'cleariy.involves'

‘an 1rretr1evable commitment of resources"ﬂ——.unless it

is conv1nc d by t he'evidence in this proceedlng that:

(l) the Mld-Atlantlc flshery will be rapldly and 1rrevers1bly

’

harmed by operatlon of the once-through coollng system,.
-and (2) that a. research program to evaluate the actual -

‘as opposed to speculatlve_—— env1ronmental s1gn1f1cance of

operatlng the present system cannot produce the necessary

1nformatlon qulckly enough to permlt steps to avert such damage.

- -*The National Env1ronmenta1 POllCY Act of 1969 requires
~that environmental amenities and values "be given approprlate

consideration in dec1510nmak1ng along with economic and.

~ technical considerations . . . ", §102(2) (B) As stated in
- the Calvert Cliffs' case; “Congress did not ‘establish N

environmental protection as an exclusive goal; rather, .
it desired a reordering of priorities, so that environmental -

. costs and benefits will assume their proper place: along

with other con51derat10ns" . Calvert Cliffs' Coordlnatlng

Comm.sv. AEC, 449 F. 2d 1109 1112 (D C. cir. 1971).



thn bothsof;these points;‘we'submit_that the
_evidencerjustifies deferring.the'uitimate deoisiOn'until'
not'laterﬂthanr1977vwhen:don:Edison wiii have.completedv
.its:researeh'program.on the HUdsonrRiyer{ and permitting
operation of Indian Point'ZIWith its presentiyjdesigned
once—through cooling system until’ September 1, 1981.

The. date of January l 1977 for: conclu51on of
:the'ecological study program was based on the assumption
that Indian~Point 2 wili'beain7operati0n, at»least'at'the
.50%~of full powerfleyel, duriné-the bass spawning seasonv
of 1973 and full operation from 1973 v'o'nw.ard..'. If _the. plant
should not be_in'operation during ecologically significant
seasons during these initial years; Applieantbmay‘be
required to continue the program beyond the January 1, 1977
date on the bas1s “that. lt was not poss1b1e to obtain essential
data;.-Since'the plant would ndt havevbeen in operation
during ecologically s1gn1f1cant periods, the impacts.
contemplated by the January l 1977 date would not have
occurred.i The date of September l 1981 is based on
:the‘assumption that the,oognizant’aéency w1ll have made
ﬂé final determination byAMay'l;'1977 Whether a.singleynatural

draft_eooling towerASYStem’shall,be'constructed for =
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‘Indian Point 2. -Thls allows four months for regulatory
‘rev1ew of the results of the ecologlcal study program.
-.If there should be delay in that revlew, or lf the

regulatory determlnatlon should be challenged in the :

courts,'Appllcant_mlght be required_to request an extension
of the _September 1, 1981 date.

Appllcant,‘w1th the adv1ce of 1ts consultants,

'has analyzed the probable 1mpact of Indlan Point plant

operatlon upon the Hudson-Rlver flshery over the'next,.”

decade and has concluded it will beVneither'substantially'“’”

nor irreversibly adverse. In'addition'to-the-considered»
opinion of the qualified experts, thiS'analysis inciudes

- a computer 51mulatlon model des1gned to predlct the 1mpact

on the strlped bass populatlon from operatlon of once-'

through coollng. The model predlcts a 2-4A reductlon in |

" annual recrultment as a. result of operatlon of Indlan Point

UnltS 1 and 2 in contrast to the 7 to 50% reductlon

postulated by the Staff The model also predlcts that

..even after 10 years of operatlon of power plants on the
"Rlver —— 1nclud1ng the Bowllne and Roseton Unlts —-<the -

Vreductlon 1n the total strlped bass populatlon does not

exceed the order of 13%.\ Thls predlctlon assumes a relatlvely

lsmall degree of compensatlon - a blologlcal phenomenon 'f;‘
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shown by expertftéétimony to be operative in all animal

popplations; It also makes more4realistic-assumptionsf

‘concerning actual behavior of larvae in the River and

thé’extént:bf mortality of entrained orgahisms.than:are

‘set forth in the testimony-éf the.Staff*ahd the intervenors.
‘The evidence submitted by Applicant.alsoAaemonstrates that
. to the extent it is poséiblé to quahtify'the.benefits’ahd

costs in monetary terms, the environmental damage antici-

péted by the Staff'énd HREA.dqes not'juétify'coﬁstrﬁcﬁion
of an altefhative”cooling systém;-

| NEPA also fequires a:realistic'balaﬁ¢ing.of
benéfits'énd cos£s. It is inc§nsistent with.that statuté'
for éstimates_pf énvironmental‘damage.to be_simplisticélly N
éxaggefafed'when performing’this baian¢e; It is just such

an analysis -- one which rests on innumerable unproven

‘assumptiohs and.misuse.of data collected for other purposes --—

which has been presented to the Board aS‘justification for

-precipitate}deciéionmaking here. .For'example,"ébsent data
that can only be produced by Con Edison's research program,
 the Staff.takessthe position that it must make a plethora

of.unfounded aséumptions includiﬁg:'




inO%‘mortality‘of’entrained Organisms;
Vn,even'distribution of striped bass eggs
“and larvae laterally and vertlcally in

- the estuary,

. rate of mlgratlon of larvae past Indlan
: _P01nt-' -

80%'contribﬁtion of the Hudson River to

the striped bass populatlon of the Mid- .
Atlantlc- '

“no compensatory mechanisms; .~ -

an "endless belt" recirculation of larvae
at the plants. ' ‘ ' '

1f the,Sraffeshquld be wrengven.any oflrhese aSsumptions;
‘rtrwould‘have a>crncial'impact'on the'Staff's eenclusion as
'tothe‘impaer of the plants.on,the:strined bass_fisnerj of'
thefMid-Atlanric. | |
ﬁnder these circumstances the Board should cqnsider
with.particular care-rhe competing esrimates of environ-
fmentai damage:in lightvof the background and experience_of
vvthe witnesses.: In rhis respecr,_itlis incontrovertible -
ﬁhat_Appiicant’seCOnsuitants_represent as.eompetent avgroup h
of expert_bioloéists and.engineers:as»canlbe aSseﬁbled to‘
_address‘rhe'cemplex preblems faeingAtnerBoard;}_Dr;:Lawier,
Dr.jLauer;'Dr._RaneY; Dr;-McFadden.ané Dr, Stevens arenall"

recdgnizedrand'highly'ekperienced'scientiSts.‘ The festimony

' .of these men'is based in many instances on personal, first-hand
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experiéﬁéé.with-fhé~Hudéon Biveriandvthe Indiéﬁ f6int-power
 p1é#£S, ‘Té.the exﬁent'there is:ﬁncertéinty abéut the
sharpiyﬁdivefgent 6pinions expressed.in‘this,hearing;
in réadhinéiits degision”the Board>hust éarefully weigh
thé cénsequencésfto the,public of méking a p:emature judgmeht.__
_‘baséd upon inédequafe data.'
".This leadélto the heart of tbé p?dblem.' Given
| the.compétingAesﬁimaﬁeé‘of environmehtal_aamage from the;'
 once—through cooling'system, Can:a post—operati§ﬁél'researchj
_prégfaﬁ reasonébiy detect.sefious damagé>if it actually
_occuré,before it 'is tbo'latéitq‘femeay iﬁ?“AThis is a
':éritical-dﬁeétion. fIflthefe is:indeed.démage to the fishery
caﬁSed by the dhée-thrdﬁgh coolingvsystémS'—-‘but it is
. merely temporéry.—— when properly qﬁéntified such damage
- could not logically justify the gosts_andthheraisadvantages
. of backfitting aﬁ'arbitrarilyFseleétedgalternative,tp the
.present cooling syétemffor Indian Point 2. |

ANéither thé'spéff‘hor thé interveﬁors héﬁé'
vpresenfed probative éthSubétahtial evidence as to the
_ irreve;éibiiity.Qf damage’wﬁichvmay occﬁr to-thélfishery
: over-thé:neXt:é'to lo'yéafs whilé'datézaré:béing'collectgd'
which are éssentiai_to ; rafiénél.déciSiQn hére.'_thwith-

'5stahding this.fa¢t; the“Staff*and?interVenors érgue that"



:there is both clearvproof of prospectlve damage so.sub;:
~stant1al as to be 1rrever51ble and that it will not be.
-poss1ble toAdetect thls.damage actnally occurrlng 1n tlme
.to avert 1t | |
These‘argumentspare patentlp contradictory and
totally 1ncons1stent with the w1111ngness of the Staff and
1ntervenors to postulate severe env1ronmental damage on
the basis of - the presently 1nadequate'data and mathematical7
modeling‘teohnigues; If the sort of damage predlcted by
the Staff and intervenors were actually to take place, 1t
should be readily detectable by the program planned by
Appllcant, basea upon tue best scientific guldance avallablel
to the Company. |
'.:Applicant'siresearoh program is ambitious,
but no'more so:than other important research undertaklngs
land biological management.sYstems. Appllcant has clearly
stated its w1111ngness to'modlfy the program in response
to theyadv1ce of quallfled experts. The data gathered
-in the research program will" be publlc 1nformatlon and
can be utlllzed by the AEC or other respons1ble Federal or
'New York State agenc1es in determlnlng what should most -
’approprlately be done, both at the end of the research

'~ program and_durlngplts_progress. _Thus, con51dered deCasionS"
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l’can be made at any tlme durlng the perlod of the program,

or at the end thereof w1thout a serlous rlsk of permanently

‘vharmlng the f1shery.» Even if the worst conceivable

’51tuatlon should occur and the ex1stence of the Hudson River

strlped bass were actually jeopardlzed restocklng'-— together
' w1th other remedlal measures whlch are presently avallable -

_could be utlllzed to restore the populatlon.

- The form of operatlng llcense submltted to the
Board herew1th contalns the only condltlon whlch the
Appllcant proposes be lncluded to protect env1ronmental
values. That condition readSv |

: "Operatlon of the fac1llty with its presently
_ designed once- through cooling system shall be

. permitted until September 1, 1981. Unless other-:
wise authorized by an amendment to this operating
license follow1ng review of the results of licensee' s
ecological study program, operation shall be per-
mitted after September 1, 1981 only if a closed-.
cycle cooling system shall have been 1nstalled by
that date.?k' , » '

Appllcant considers that the plan of actlon it.

has proposed to the. Board clearly is in the publlc interest.

. It would permlt the productlve use of the Indlan Point 2
r plant coupled w1th a reSpons1ble program to study the true
5env1ronmenta1 1mpact, provrde for the contlngency that the

Abest predlctlons are wrong, and analyze both 1nter1m and
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_ .pérmanen't ‘meaSur}es‘f tb mitigate environmental da:ﬁajge: so as '
::to‘r’eac'h‘ tﬁe optimum baiaﬁce of bl.enefi'ts and c'ostslv.'__ |
| We Urée the Boafd*to determine t‘h‘at' thé'. record
' ,‘fﬁl’ly sﬁpp_orts the’ i.:sléua'nce};_of-the. f_ecjueéted‘ license to
o‘pé-rvavt.e..the Indian Point 2 faci;Lif:y.
- Resp.ectfv,ully Submit£éd,

LEBOEUF;bLAMB; LEIByj&-MACRAE
- 1821 Jefferson Place, N. W.
Washington, D. C. 20036 .

Attorneys for Consolidated Edison.
~ Company of New York, Inc. . ‘

By Teenard M. Trosten

Leonard M. Trosten.
-Partner . o

Dated: May 17, 1973



