
BEFORE THE UNITED STATES 

ATOMIC ENERGY COMMISSION

In the Matter of 

CONSOLIDATED EDISON COMPANY 
OF NEW YORK, INC.  

(Indian Point Station, Unit 
No. 2)

Docket No. 50-247

APPLICANT'S RESPONSE TO MEMORANDUM 
OF THE ATTORNEY GENERAL OF THE .  
STATE OF NEW YORK REGARDING THE 
APPLICABILITY OF STATE LAWS TO 

THE OPERATION OF INDIAN POINT UNIT NO. 2

ev/~

In his Memorandunm dated March 6, 19731 the 

Attorney General of the State of New York set forth his 

position with regard to the issues in this proceeding.' 

The Attorney General argues that if Applicant were allowed 

to operate Indian Point 2 with a once-through cooling sys

tem, irreparable harm to the fish resources of the Hudson 

River and the New York Metropolitan area as well as vio

lations of particular sections of the New York Environmental 

Conservation Law would result. Extensive testimony in this 

proceeding as well as recent determinations in the courts 

of New York State contradict the "considered and firm 

opinion" of the Attorney General with regard to his ..  
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conclusion on the impact of Indian Point 2 operation as 

well as his allegations relating to the violation of State 

law byApplicant.  

The evidence in this proceeding has been sum

marized in Applicant's proposed findings of fact and con

clusions of law submitted to the Board on May 17, 1973.  

Expert consultants acting on behalf of the Applicant have 

performed extensive studies and have testified that opera

tion of Indian Point 2 with its once-through cooling system 

during the next several years will not have a substantial 

or an irreversible adverse impact on the Hudson River's 

fishery resources. Moreover, Applicant has proposed and 

commenced a research program which is designed to provide 

the necessary data to determine the actual impact of plant 

operations on the River and the best means of mitigating 

that impact from the standpoint of overall benefits and 

costs. To suggest that Applicant's actions indicate "an 

abysmally cynical attitude toward the natural resources 

of the State" or an "attitude of indifference toward the 

fish and other natural resources of the Hudson estuary"
'-

2_,/ Memorandum at 6, App. A at I.-
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-is contrary to the facts in the record and to logic.  

In his Memorandum the Attorney General has set 

forth particular legal actions relating to the operation 

of Indian Point 2 which have been brought against Appli

cant. The Attorney General has failed, however, to sup

port an allegation that Applicant will violate State law 

by operating Indian Point 2 with its once-through cooling 

system. An alleged "constant succession of law suits" 

neither mandates "the imposition of tens of millions of 

4/ 
dollars in fines every year nor indicates violation 

of any law. Indeed, developments to date in the actions 

to which the Attorney General referred indicate the con

trary.  

The Attorney General brought suit against Appli

cant alleging violation of the New York State Environmental 

Conservation Law by the killing of 160,000 fish resulting 

from the operation of the Indian Point 2 circulating water

3, Although the Attorney General states that his opinion 

is "based on extensive scientific documentation," the 

Attorney General has chosen not to come forward with 

his own direct evidence in this proceeding. The At

torney General did, however, introduce into evidence 

' an Order of the New York State Department of Environ

. mental Conservation dated February 29, 1972. This 

Order was rescinded by a subsequent Order dated 

April 28, 1972.  

A_ Memorandum at 8.
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pumps in early 1972. Applicant has denied and continues 

to deny such violation. Although the Supreme Court, New 

York County, did.grant the Attorney General's motion for 

summary judgment on November 9, 1972 and did direCt that 

a hearing be held to assess the fine to be imposed for 

such violation, the Appellate Division, First Department, 

on April 5, 1973, reversed the Supreme Court's decision.  

Furthermore, while as indicated above the New York 

State Department of Environmental Conservation issued an 

Order to Applicant on February 29, 19725-/ to cease testing 

operations of the cooling water circulators at Indian Point 2, 

this Order was rescinded by a subsequent Order issued by 

the Department of Environmental Conservation on April 28, 

By the Order of April 28, Applicant consented 

to operate Indian Point 2 in a manner specifically adopted 

to provide protection for the Hudson River environment.  

Since the issuance of the April 28 Order, the New York 

State Department of Environmental Conservation has not 

taken action to prevent operation by Indian Point 2 in 

any way.  

5/ Tr, 4832-34.  

6_ Follows Tr. 5799.
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The complaint in State of New York v.. Con-.  

solidated Edison Company was filed over three years 

ago, on May 12, 1970. At this time, the case has not 

been brought to trial and Con Edison is awaiting the 

production of material requested at the beginning of 

this year from the State in order to prepare for trial.  

With respect to the Chairman's question on 

Tr. 7036-37, Applicant intends to operate the Indian 

Point 2 facility in compliance with applicable laws 

and regulations and it is difficult to frame a res

ponse to this inquiry without a specific set of facts 

to consider. From a purely legal standpoint, even if 

there had been a final determination in a State judicial 

proceeding that Applicant had repeatedly violated State 

law involving matters subject to the Atomic Energy Com

mission's jurisdiction, which there has not been, this 

would not in itself be a matter for consideration by 

this Board.7 / Of course, the subject matter of such 

2_ See Industrial Waste Disposal Corp., 1 A.E.C. 399, 
410 (1960).



-6

violations might well be relevant to the issues in this 

proceeding.

Respectfully submitted, 

LEBOEUF, LAMB, LEIBY & MACRAE 
1821 Jefferson Place, N.W.  
Washington, D.C. 20036 

Attorneys for Applicant 

Leonard M. Trosten

Leonard M. Trosten 
Partner

Dated: May 17, 1973


