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UNITED STATES OF AMERICA .
NUCLEAR REGULATORY COMMISSION

'

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of

) . _ )
. ) Docket No. 50-247
CONSOLIDATED EDISON COMPANY ) - OL No. DPR-26
OF NEW YORK, INC. , ) - S '
- _ ) (Determination of Preferred
(Indian Point Station, ) Alternative Closed-Cycle
Unit No. 2) ) :

Cooling System)

HUDSON RIVER FISHERMEN'S ASSOCIATION
PETITION FOR MODIFICATION OF ORDER

Pursuént to the rules_of the ébmmissibh,vlo C.F.R.
§2.771, the Hudson River Fishermen's'Assoéiatioq;("HRFA")
respectfully pétitions the Atomic Séfety and Licensing Appeal
Bpard (the "Appeal‘Board“) fér a modification of its-Jaﬁuary
11, 1978 order in ALAB—453'to confbrﬁ with the substancé and
impact of the decision. HRFA specifically fequests that the
Appeal Board amehd its érder té permit renewaivpf HRFA's

motion on or after November 1, 1978, or 45 days subsequent to

the decision of the New York Court ofiAppeals in Consolidated

Edison Co. v. Hoffman, whichever is sooner.

On January 11, 1978 the Appeal Board issued ALAB-453
reversing the Atomic Safety and Licensing»Bbard's order of
November 23, 1977 which had determined that all governmental

approvals required to proceed with construction of the cooling
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tower at Indian Poiht 2 had beeh received':/-.The Appeai Board.
stated that the critical pr1n01ple enun01ated in ALAB 399 was f
that preemptlon would arlse if the Zonlng Board used 1ts power.’“

"in such a way as substantially to destruct or delay the |
license_conditions imposed on Con Edieon by this Commiesion )
pursuant tovNEPA..;" and relied upondthe.faot'that'construcf
‘tlon need not commence until  December 1, 1978'tofmeet.the May
1, 1982 deadllne set in the license. | (ALAB—4$3 at 12). Since
the Zoning Board inaction had not obstructed or-delayed com-
pliance withvthe NRC iicense condition requiring termination
of'once—throuéh cooling at Indian Point 2 by May 1, l982,dthe
Appeal Board held that preemptioh had hot arisen " (ALAB-453
at 12). The Appeal Board went on to state that without de-
_laylng effectuatlon of the llcense condltlon, the“Commission
would now await theAde0151on of the New_Yorkatate Court of
~ Appeals, thus fully accommodating the rule referreddto.in
ALAB~-399 that federal tribunals should await a state ‘court's
1nterpretat10n of a state statute which may or may not con-

flict with federal law. (ALAB-453 at 12-13).

In its‘order, the Appeal Board reversed the Licensing
Board's order, without prejudice to a renewal of HRFA's motion

at least 45 days subsequent to the decision of the New York

State Court of Appeals in Consolidated Edison Co. v. Hoffman.

That order, however, does not cover the situation that might '
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dccur if there is sﬁbstantial'deléy in tﬁe New York Court of
‘Aépeals' decision. In order to aésure that thé principles
 enunciated by the Appeal Board in ALAB—39§ and reiterated
in ALAB—453 will be fully adhered to, HRfA therefore re-
'qﬁeSts that the Appeal Board amend its-order to permitvrenéwal
 of HRFA's motion on or after November l,'l978 in‘thé evéht |
::thét‘the New York State.Court of Appeals;Vdecision_haé-not
.béen handed -down or the’45-day ?eriod.sﬁbsequent.to‘thét de-
‘cision has not run. This relief'is_réquestéd in order £d
ensure that the iicénse conditions impééed.by the Cqmﬁission
‘pursuant to NEPA are not undermined. .

HRFA seeks leave to renew its motion on or éfter
November 1, 1978 in order to ensure'thaﬁ thére is‘sufficieht
 time before December 1, i978-ﬁm: the ofhérlparties.to answer
HRFA's motion and for the Liéensing.Board to rule.*/ .HR?A'
believes»the relief it seeks is neéeésary,}proper and flows

directly from the principles enunciated by the Appeal Board

in ALAB-399 and ALAB-453,

f/A decision from the Licensing Board by December 1, 1978 is
necessary. A decision thereafter would, according to the
position taken by Con Edison earlier in this proceeding,
affect the termination date since every month of the construc-
“tion schedule is crucial. A one-month slippage in the con-
struction schedule would extend operation of once-through -
cooling into the striped bass spawning season which runs from
May to July.
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For these reasons, HRFA respectfully requests that ‘the

Appeal Board amend the order set forth on page 14 of ALAB—

453 as follows

For these reasons, the Licensing Board's order
of November 23,+1977 is reversed and HRFA's
motion of August 31, 1977 is denied, without _
_prejudice to its renewal on or after November .
1, 1978, or at least 45 days subsequent to the .
decision of the New York Court of Appeals. in :
Consolidated Edison Co. v. Hoffman, supra, n. 2,

- whichever is sooner. : _—

(proposed new language is
underllned) Ul

%espectful Y bmitted,

'Ubé &2:)14

arah Chasis :
Attorney for Hudson River
‘Flshermen s Association

January‘23, 1978



