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CON EDISON'S ANSWER TO MOTION OF NRC STAFF 

Consolidated Edison Company of New York, Inc.  

("Con Edison") respectfully files this answer to the motion 

of the NRC Staff ("the Staff") for leave to withdraw its 

appeal from the Appeal Board's decision in ALAB-399 (5 NRC 

1156 (1977)).  

Con Edison supports the Staff's motion and agrees 

with the Staff's conclusion that this appeal no longer meets 

the criteria which the Commission has established for exer

cising its review of Appeal Board decisions. The Licensing 

Board's decision of June 17, 1977, extending operation of 

the once-through cooling system to May 1, 1982, and the 

_1/ In the Matter of Consolidated Edison Company of New York, 
Inc. (Indian Point Station Unit No. 2), LBP-77-39, 5 NRC 
1452 (1977).
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Appeal Board's decision of January 11, 1978 eliminate 

the necessity for Commission action at this time. The Appeal 

Board's decision makes it apparent that the next development 

in this matter should be the decision of the New York State 

Court of Appeals in Con Edison v. Hcffman et al., which 

was argued on January 5, 1978. Once that decision is received, 

the parties can determine what further action, if any, by the 

Commission or its licensing boards is required in this 

proceeding.  

In disposing of the Staff's motion, the Commission 

should make clear that it is not passing judgment on the 

legal issue discussed in the Staff's motion papers concerning 

the preemptive effect of the Commission's exercise of its 

jurisdiction under the National Environmental Policy Act on 

construction of a nuclear power plant. The facts of this 

proceeding do not present any such issue and discussion on 

this point would be dicta. The Commission should await the 

presentation of a specific factual dispute on this question 

_2/ do., ALAB-453, 6 NRC (1978).  

_3/ Consolidated Edison Co. v. Hoffman, 54 A.D.2d 761, 387 
N.Y.S. 2d 884 (2d Dep't 1976), appeal pending, 42 N.Y.2d 
801 (1977).
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before issuing any opinion which bears on it.  

The federal preemption issue involved in this case 

is, as Staff indicates, a very narrow question. The Commis

sion's action should be accordingly restricted to the facts 

of this proceeding in which Con Edison, as a licensee, is 

being required to add a cooling tower to an existing, oper
4l 

ating plant. As the Staff indicates, the Appeal Board's 

decision is now clearly so restricted, and no further Com

mission action is warranted.  

Respectfully submitted, 

Edward J. Sack 
4 Irving Place 
New York, N.Y. 10003 
(212) 460-4333 
Attorney for Consolidated Edison 

Company of New York, Inc.  

January 31, 1978 

4/ Con Edison is seeking a license amendment to delete this 
requirement in an application filed with the Commission 
on March 15, 1977.
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I hereby certify that I have this 31st day of 

January, 1978, served the foregoing document entitled "Con 

Edison's Answer to Motion of NRC Staff" by mailing copies 

thereof first class mail, postage prepaid and properly 

addressed to the following persons:

Mr. Samuel J. Chilk, Secretary 
U.S. Nuclear Regulatory 

Commission 
Washington, D.C. 20555 
Attn: Chief, Docketing and 

Service Section (Orig. + 20) 

Samuel W. Jensch, Esq.  
Chairman, Atomic Safety and 

Licensing Board 
U.S. Nuclear Regulatory 

Commission 
Washington, D.C. 20555 

Mr. R. Beecher Briggs 
110 Evans Lane 
Oak Ridge, Tennessee 37830

Dr. Franklin C. Daiber 
College of Marine Studies 
University of Delaware 
Newark, Delaware 19711 

Jerome E. Sharfman, Esq.  
Chairman, Atomic Safety and 

Licensing Appeal Board 
U.S. Nuclear Regulatory 
Commission 

Washington, D.C. 20555 

Dr. John H. Buck 
Atomic Safety and Licensing 
Appeal Board 

U.S. Nuclear Regulatory 
Commission 

Washington, D.C. 20555
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Dr. Lawrence R. Quarles 
Route 4, Box 174 
Charlottesville, Va. 22901 

Atomic Safety and Licensing 
Appeal Board Panel 

U.S. Nuclear Regulatory 
Commission 

Washington, D.C. 20555 

Sarah Chasis, Esq.  
Natural Resources Defense 
Council, Inc.  

122 E. 42nd Street 
New York, N.Y. 10017 

Stephen H. Lewis, Esq.  
Office of the Executive 
Legal Director 

U.S. Nuclear Regulatory 
Commission 

Washington, D.C. 20555

Jeffrey C. Cohen, Esq.  
New York Energy Office 
Swan Street Building 
Core 1 - 2nd Floor 
Albany, N.Y. 12223 

Carl R. D'Alvia, Esq.  
Attorney for Village of 

Buchanan 
395 S. Riverside Avenue 
Croton-on-Hudson, N.Y. 10520 

Honorable George V. Begany 
Mayor, Village of Buchanan 
Buchanan, N.Y. 10511 

Peter H. Schiff, Esq.., Counsel 
New York Public Service 

Commission 
Empire State Plaza 
Albany, N.Y. 12223 

Edward J' Sack


