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Office. :

Very truly youro,
& N ey

RICHARD C. KING
Acting Staff Counsel

-Encs.

ce (w/encs): Leonard M.'Trosten, Esq. ‘ Paul S. Shemin, Esq.
‘Edward J. Sack, Esq. ~ Carl R. D'Alvia, Esq.
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the company seeks, in effect, authority to continue once-through

cooling for one additional year, to May .1, 1981.

Thé State supports the‘company's application for the following

" reasons:

a.

The company has presented new information and-

empirical data which, by the admission of the NRC

staff, warrants a reanaly51s of the underlying issue of
whethar the license condition requiring closed-cycle cool-
ing should be maintained. ‘

‘Uncontroverted evidence demonstrates that the adverse

environmental impact related to an extension of once-through
cooling operation to May 1, 1981 would be both negligible

and reversible.

.There is no credible indication that costs associated with

such an extension would outwéigh its associated benefits.
By any reasonable measure, the benefits associated with
such an extension appear to outweigh the related costs.

Such an extension would in no way prejudice the United
States Environmental Protection Agency's ("U.S. EPA's™")
consideration of Con Edison's request for an exemption
from EPA thermal standards and for a determination -that
once-through cooling is the best technolegy available

within the meaning of the Federal. Water P011Uu10n Control

Act Amendmcpts of 1972.

The extension would enable the NRC staff and others to
more fully consider the data submitted in support of the
company's March 15, 1977 application for reconsideration
of the closed-cycle license requirement. The extension
would at least reduce the magnitude of the financial

‘commitment that the company would be forced to make for
cooling ftower construction pending such reconsideration.

Proceedings to Date

In its application, the company seeks an amendment to Paragraph

2.E(1)(c) of its operating license. ‘Paragraph 2.E, issued as a

license amendment Aprii 14, 1974, pursuant ‘to a Decision of the
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Atomic Safety and Licensing Appeal Board on April 4, 1974,

 :provides .in pertinent part:

Operation of the Indian Point Unit No. 2 with the once-
through cooling system will be permitted during an
interim period, the reasonable termination date for
which now appears to be May 1, 1979. Such interim
operation is subject to the following conditions, ..."

(b) The finality of the May 1, 1979 date also is grounded
on a.schedule which the applicant, acting with due
diligence, obtains all governmental approvals required
" to proceed with the construction of the closed-cycle
“cooling system by December 1, 1975.. ...In the event the
applicant has acted with due diligence in seeking all
such approval by December 1, 1975, then the May 1, 1979
.date shall be postponed accordingly. ‘

.(¢). If the applicant believes that the empirical data
collected during this interim operation justifies an
‘extension of an interim operation period or such other

~relief as may be appropriate it may make timely application
to the Atomic Energy Commission (Nuclear Regulatory
Commission). The filing of such application in and of
itself shall not warrant an exten51on of the 1nter1m
operation. 3 -

In support of its new eppllcatlon, Con Edison submltted an
‘Environmental Report later supplemented to 1nclude among other
thlngs, empirical results of the company's first full year of
.operatlon of Indian Point Unlt No. 2 with once~through cooling.

On October 3, 1975, notice of the company's application was
published in-thenFederaeregister.4 In Jﬁly'1976, the NRC staff
% a

.issued its Draft Environmental: Statement ("DES" and in November

3 Consolidated Edison Company of New York, Inc. (Indian Point.Unit-_
No. 2), ALAB-188, 7 AEC 323, M07508 (1974). '

Fed. Reg. 45, 874 (1975).

Draft Environmental Statement for Facility License Amendment for
Extension of Operation with Once-Through Cooling for Indian Point
Unit No. 2, Docket No. 50-247, published July 1976, NUREG-0080.



1976, its Final Environmental Statement ("FES").®

.Pursuant to a Partial-Iﬁitial Decieion rendered by the Board
An the re1ated proeeeding'cencerned with the Preferred System of
‘Closed-Cycle Cooling, Amenament No. 27 to the license, issued
January 12, i977;~extended the period of interim operation of
once-through coolihg.tb-May 1, 1980.

B EV1dent1ary hearings in this Droceedlng were held on

December. 7-10, l976-and February 23-25, 1977. W1tneeses appeared

jon behalf of the company and NRC staff.

“EVIDENCE ON THE ISSUES IN CONTROVERSY

A. Avallablllty of New Data

1. Con Edison has submitted ev1dence on issues underljlng
”the'closed cycle coollng requ1rement This information |
falls 1nto the following categories: o
a. the effects of entrainment on strlped bass populaﬁ¢ons,-
-with particular emphasis on the Various,f factors;
b. ﬁhe effect of impingement, given as a reduction of
equiiibrium stockisize of various 1974 fish populations;
C.. ﬁhe compensation response of the striped bass
‘populationpt0~offset,power plant'iosses;
d. the contribution of the Hudson River to the.miadle;

Atlanﬁic striped bass fishery;

6 Final Environmental Statement for Facility License Amendment for
Extension of Operation With Once-Through Cooling, Indian Point
Unit No. 2, Consolidated Edison Company of New York, Inc.,
NUREG-0130. -
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e. the development of new mathematical models,
particularly theAeduilibrium feduction equation méthod
.for impact assessmenﬂ; and
.. the rearing‘and stocking of stfiped bass in fish
hatcheries.’
2. The NRC staff has acknowledgéd that at ieast in five‘areaéu
of conéern, the company has submitted néw datafahdj”
information warranting an independent assessment on feanalysisA:

8 These five areas are: the relative

of the subject area.
contribution of Hudson River strlped bass to the Atlantic
“Coastal Flshery, estimates of entralnment mortallty, including
correction for dlfferentlal net mortality and larval-table |
'data; compensation ih the Hudson River_étriped bass'populationg
 the-ﬂethod éf equilibriﬁm reduction for impact assessmenf;
énd assessment of the impact of power plant opefatioﬁ on the
‘Hudson River white perch -and tomcod populations.g_
3. NRC staff witness Van Winkle also testified that three
. additional-sﬁbject,aréas, namely, the intake f  -factor, the
question‘of impingement generally, and the sensitivity analyses
'of‘the‘various mode1s,.should also be subjected fo similar
reassessment prior to -a further consideration of fhe closed-

cyele cooling requirement.l?

Campell, Léwler "Marcelles, May and McFadden, after Tr ?55 at 28-45,
64-65, L46-51, 52- 63 17-27, T75-81.

Van Winkle after Tr 1069 at 5, Spore and Van W1nk1e after Tr.1076
at 15. , _

Van W1nk1e-after,Er.lO695at+4—5.
Tr.1275-76
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L, Although the staff disagreed with the company that the
principal benefié of combleting thé program'of study is the
pcésibility thét the results would demonstrate.thét a closed-
cycle cooling system is not fequired, the sfaff admitted

that "the possibility -exists that the present requlrements

©of 'a closed-cycle cooling system could be reversed."ll

5. TFor the 1imited‘purposesfof‘this proceeding; based on :
”Con Edison's submissibn and the staff's eva1uation,'Con.EdisonA
has made é éufficient shoWing of new an@ relevant inforﬁation‘

to Jjustify an extension of once—through cooling operatiqn
through May 1, 1981, so long as the adverée enviroﬁméntal_
impact of such an‘extension isvinsignificant aﬁd so long aé'

quantifiable benefits related to an extension outwelgh its costs.

“B. Probable Biological Impact

1. Uncontroverted evidence introduced by Con Edisbh aﬁd

the NRC staff fuliy supports the finding'that:the biologicai
Ampact of the.prqposed~extension of once-through cooling
'would_be,ﬁegligible;and.pqses'essentia11Y'no»risk'Qf-being

irreversible. 12713

11 Final Environmental Statement at T7.2.1.

12 consolideted Edison Company of New York, Inc. "Environmental Report o

to Accompany Application For Facility License Amendment for
Extension of Operation with Once-Through Cooling for Indian P01nL
Unit No. 2, June 1975, Chapt. 2 at 2-1 & 2-2.

13 Final Environmental Statement at 3 2.6.
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Cost and Benefits

1. ‘Con Edison*seﬂeaisedfcost'benefit—analysisvindicates
thet an extension fo May/l, 1981 would resulﬁ in behefits_

' calculated at $6.8 million.2? The NRC staff benefit estimate
is $10.6 million.l5 These estimates indicate the likely range
of quantifiable benefits. An additiohal possiblevbenefit of
the requested extenslon would be a sav1ngs equlvalent to
monies the company Jould have otherw1se been requlred to
comm;t to cooling tower constructlon, in the event thatvthe
-closed—cycle:eooling-reouiremenf is finally 1ifted'l6 However,

oY

fthe'present worth of such a benefit cannot be estlmated w1th

any reasonable degrese of certainty.

2. _Cpthdison estiﬁated that there would be related cosﬁs
valued at $112,OOO.17 The company calculated these costs by.ig
-estimating the loss.to the Mid-Atlantic sports fishery.and"‘
evalqated the relationship between demand fof striped bass
| fishing days and ths stock of striped bass;lg The NRC
staff calculated related costs to be valﬁed at $11.1 million,

concluding'thatvthe:cost—benefit ratio of the requested

., 14
15
16
17

18

Gueron, Szeligowski and Englert, after Tr.lﬂ68 at 11.
Spore and Van Winkle, after Tr.1076 at 28.

'L?

Gueron, Szeligowski and Englert after Tr 1468 at 12~ 13

Ibid at 2-4.
Ibid at 2-4.
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extension is essentially one. The company's estimate

likely falls at the lowest end of a reasonable cost range.
‘However, the NRC staff estimate is unreasonably high and flies
in the face of its admission that the environmental impact of

the extension would be negligible.

3. The staff bases its cost calculatlon on tNO unvrounded
assumpulons. Flrot the staff equates the monetavy value
'of coollng tower constructlon with the’ cost that would otherw1se

_be 1mposed on soclety absent such CQnStPuCthD.ZO The staff
cites no factual basis for this assumption, and indeed no

- such basis appears in the instant'record (nor in the.record of

.'any related proceeding). Indeed, the staff falled to establlsh
any necessary relationship betwéen the quantlfled publlc
“welfare beneflts associated with tower construction and the

cost of such construction.

i, The steff's eeeond'assumption is ﬁhat its hypofheﬁicale
social cost cah be broken down into annualized increﬁeﬁts for
wpurposes‘ofJibs;cost;benefitfanalysis.zé- The staff attempﬁs te
'brea“ out a value a35001ated with risk of species extinction
for the: exten31on perlod by rassuming a linear relatlonshlp
Ebetween such risk and time. This effort produces a result that
cannot be ereditedgvparticularly in light'of staff's admission

that the environmental impact associated with the extension

19
20

21

Spore and Van Winkle, after Tr.1076 at 28-29.

Ibid at 19-20.

Ibid at 20-25.
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would be both negligiblé andvreversible.

The Related U.S. EPA Proceeding

1. Thevchange in the NRC staff's position from'support.for an
extension to May 1, 1981 ‘in tbe DESzz-to support of an extension

to May 1, 1980 in the FES?? is attributable to intervening

- comments by U.S. EPA to the effect thét-an ektenSioh of time to

- May 1, 1981 would, for some unstated reason, "interfere" with

the related U.S. EPA proceeding.’?

2. However, Con Edison's requests for adjudicatory hearings
~before U.S. EPA automatically stayed the May 1, 1979 termina-
-tibn date for operation of once-through coolingtundef Con .

 Edison's NPDES permit.2” It is beyond dispute that U.S. EPA's

decisionS'oh,these requests’will constitute the final ‘agency

determlnatlon under the Federal Water Pollution Control Act

'Amendments of 1972 (FWPCA) The NRC, however, has an 1ndependent

respon51b111ty to con31der this 1issue under the National
Environmental Policy Act of 1969 (NEPA) and its own regu]atlons

Furthermore, §511(c)(2) of the FWPCA does not preclude the

‘NRC from*setting_a new terminatioh date in this proceeding.
Section 511(c)(2) would only 1limit the NRC's authority if
effluent limitations were now in effect; however, the staying.'

of thé relevant portions of the §402 permit results in the

22
23
24
25

Draft Environmental Statement at L4.1.L.

‘Final Environmental Statement at Mll.5.

Final Environmentél Statement at A-11.

40 C.F.R. §125.35(d)(2).



- - 10 - '
deferment of U.S. EPA limitations. On the other hand,
‘the NRC's NEPA determinations do not legally bind or otherwise

contradict U.S. EP 's flnal de0131on—mak1ng authority in the

316(a) and 316(b) proceedings.

3. Con Edison, NRC staff, and the Hudson River Fishermen's
‘Association agree that the NRC may review andjmodifyllicense
conditions during the pendency of the U.S. EPA proceedings

priof to final U.S. EPA determinations.?®

I, Under such circumstances, there is no reason to deny an
extension to May 1, 1981 on the grouhd>of alleged interference

with U.S. EPA's statutory responsibilities under FWPCA.

'E. An Extension to May 1, 1981 Will Reduce the Company's Potentially

Wasteful Commitment of Resources Pending Reconsideration of the

Closed-Cycle Cooling Requirement

1. NRC'S étaff.and U.S. EPA, among others, are prbceéding

With reconsideration Of'the information and analysis'supportiﬂg
the present closed-cycle cooling.requifements contained in

the NRC's operaﬁing license‘and‘U.S. EPA;s NPDES permit for

- Indian Point Unit No. 2; It is unlikely that thls review effort
;w1ll conclude be fore Con: Edison. is required to commwt
- f1nanc1al resources to coollng tower constructlon to meet a

May 1, l98l‘closed~cycle requirement.

26 pocket No. 50-247 Selection of Preferred Alternative Closed-Cycle

Cooling System; see Applicant's Memorandum In Response to Board's
Request, dated March 4, 1977; Response of NRC Staff to Appeal
Board Questions, dated March 4, 1977; and Hudson River Fishermen's
Association Supplemental Brlef in Opposition to Appllcant'
Exceptlons, dated March M 1977
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2. In its cost-benefit analysis, the NRC assumes that there
is a zero probability that a closéd—cycle cooling system
will not be required. Since other NRC testimony'states

‘that the possibility exists that the present requirements
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fecogﬁ tion -should be given to the potentlal savings that would
 be rezlized if the extension is granted and thevlicense

condition 4s subsequently removed

3. Resasons set forth by the NRC stéff'tha£ an exténsion‘to

May 1, 1680 WOuld permit a conciusion of appropriaté gévernmental
 stﬁdies has aiready been shoWn to be incorreot; Further,
without judging whether on reconsidération the closed—cyéle
regquirement will be reafflrmed the NRC staff’s conclusory

claim that "thore is llttle risk that the expendltures of

~ . . 2
funds for the construction of the tower will be unnecessary,"

‘st=

n)

nds in marked contrést fo other NRC staff claims that new

informeation warrants reconsideration of the issue and that

‘there is no way to predict the outcome of such reconsideration.30’

T

L. NRC staff testified that it no longer supports an extension
to May 1, 1981 -because "two of the maJor benefits" antlclpated
h

31
ave already been reallzed These "major"

2:8

29

30

31

Final Environmental Statement at 7.2.1.

Pinal Environmental Statement at 3.2.5.1, 6.“.1; Tr.806-811,
813—815, 978 1273-1277. ' S : ,

En lronmcﬂ tal Statement at 7.3; Tr.848.

1
Tr.894, 89%4; Pinal Environmental Statement at 7.2.1.
3
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benefits weré selection of the preferred clésedQcycle.cooling
system and affording the Viliage of Buchanan an opb&rtunity fo
‘be heard. ’It'is misleading at best to construe these benefits.
as material reasons for the NRC staff's.initial positioh; |
*TO"the~contfary,‘the;cursory digéussion of these factors in.
“the DES suggeét‘that these‘fagtors‘were incidenfal'to the
staff's primary éonsiderations 32"In fact, the DES states
“that "staff co ’derS‘a one yeaf delay JuStlfled in order

>to pre Dervelthe choice of closed cycle cooling system +." and

"The justification for a second year exten31on is to provide

time for the U.S. EPA proceedlngs and flnal de0151on to be
 éomp1eted;"33 | |

.CONCLUSION

The application of Consolidated Edison_Cdmpany of New York, Inc.
“should be grantéd, and an amendment should be issued eXtending the
period of interim operation with once-through cooling for Indian

‘Point Unit No. 2 from May 1, 1980 to May 1, 1981.

32 Draft Environmental Statement at 4-1.
3 .
Tbid at 4.1.5.
“Respectfully submitted,

NEW YORK STATE ENERGY OFFICE

oy Gk € i/

Albany, New York

: Richard C. King A
April 14, 21977 . Of Counsel
Swan Street Bulldlng
Core 1

Empire State Plaza
Albany, New York 12223
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