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UNITED STATES OF AMERICA .

'NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD .:;

'IN THE MATTE

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

(Indian Point Station,.
Unit No. 2)

- In

R OF . .
. Docket No. 50-247
"OL No. DPR-26
(Determination of Preferred
‘Alternative Closed-Cycle
Cooling System) '
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BRIEF ON BEHALF OF LICENSEE-

. Introduction

accordance'with”the requeef of the Atomic Safety

"and Llcen31ng Board at the prehearlng conference held on

‘September 22
Consolidated

the licensee

. legal issues

and in prior

e

————

éI;IB;bszv 7
PDR ADOCK 05800957
\> _PDR__

1976 thls brief 1s submltted on behalf of
Edlson Company.qf New Yo:k,‘Ine; (Con Ed;son),
in this.p:eceeding. 'This»ﬁfief,eaafesseeithfee
which.Qefe»raised-atzthéepgeﬁeafing'eonference
corfequndencé: | o E

Is a finaladispdeitien'bf pending'legai proceed-
';ihés coheefning ﬁﬁe‘village;of'Buehanenié.ZOning‘_
»authdrity‘reéuifed befpre,Con Eaison.has receiVed-
E"all.go§ernﬁeﬁtei approvale";within-fhe'meaﬁingl

of License No. DPR-262
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2. 1Is a fe—examiﬁation ofvthé'constfuctioh timéuu
EOr a nafufal—draft‘cooling'tower s&sté@ not
proper in;this proceeding?' 
3. Do the extension provisions of Liégnsé No.
bPR—26vpermit considerétion,of "wihtertlaéa?
The answers to.these qﬁe;tions wiil permit simplé-_
calculation of the date for ﬁermination-of operatiqh with the
once-through cooling system, Once_the datevof receipt pfvall_
governmental approvalé is known. |
i;. A éINAL DISPASITIO& OF PﬁNDINéELEGAL:PROCEEﬁINGS
CONCERNING THE VILLAGE OF BUCHANAN'S AUTHORITY
IS REQUIRED BEFORE CON EDISON HAS RECEIVED “ALL

GOVERNMENTAL AFPROVALS" WITHIN THE MEANING OF
' ' LICENSE NO. DPR-26 B

A.‘ Meaniﬁé éf'“All GbVérﬁﬁéntal ApproValé"'iﬁ Li¢¢ﬁsé.DéR—é6.'
>'The'léga1 questi6h'pré$én£ed is whéthe? ail goverﬁ;
J:mental éppfoQals have}béeﬁ 6btained within the‘méaning.of‘LiéeQSQ’
:ﬁo;.ﬁPReZG. »Paragraphi2;E(i)(b) of LiceﬁséfDPRFZG»prcvideS)
'”in.ééftiﬁent'part,‘that if Con'Eaisén‘acfiné Qith duéAdiligéncé
has hog_obtained all neceésary.goVeénmenta1 apprdvéls”¥equiréd 
to_prééeed with the cbnstruéiion of é‘closed—gfcle cooling..:'
system by Decembe# 1, 1975, then £hé1M§§ 1, 1979 dat§ for ter-

mination of operation with theaoﬁce—thrdugh;éooliﬁg system
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o y'f‘_ . ."shall be postponed accordlngly "*-.The preal ﬁoard'stated
e that the purpose of thls prov131on was its recognltlon that Con
r.Edison could not control the time;required‘for reguLatory actions.
* The Appeal Board stated, "Wefaresnot endowed‘with»theppowersﬂofj
‘hclalrvoyance which would enable us to.know how these matters‘ 3 |
...wil]_. be.resolved or whenf' | ALAB-188, 7 AEC 323 at 389.
o - As we nnderstandﬁthe present p051tlon'of the‘Hudson
: Rlver Flshermen s Assoc1atron (HRFA) .as stated 1nvthe prehearrng
.?eonferencen(Tr. 17), HRFA agrees that Nuclear Regulatory Com—
\7'ﬁission'issuance.of the proposed 11cense‘amendment‘to deslgnatefdf—
;.aenatnralsdraft'eoolingftower:astheipreferredlalternatiVe‘w' »

'closed-cycle coollng system is an outstandlng governmental o

- approval the lack of whlch postpones the May l 1979

f?pdhd;:{;ffg;date The only 1ssue in; contentlon 1n thls regard would

*Thls paragraph reads in full as followsv
’ n“(b) The finality of the May 1, 1979 date also is grounded a
. S '.. .. on a schedule under which ‘the appllcant, acting with .
ﬂiafff,”” © . ... “due diligence, obtains all. governmental- approvals -
4. ... _ - required to proceed with the construction of the
4.7 I - " closed-cycle cooling system by December 1, 1975. -
% IR " the event all such governmental. approvals are obtalned o
ea month or more prior ‘to December 1, 1975, then the

. May 1, 1979 date shall be advanced accordingly. In.

" the event the. applicant has acted with due diligence
4. . . in seeking all such governmental approvals, but has
“4~-.. - - - . not obtained such ‘approvals by December 1,:1975, ' R
S e 7. then “the May 1, 1979 date shall be postponed accordlngly."_ﬁ




 seem to be‘the_status of the Village of Buchanan zoning . approval.

. 'B. Historybof Buchanan Proceeding B g

Con Edison 1n1t1ated the proceedlngs w1th the Vlllage
of Buchanan by applylng for a varlance from the provisions of

the Buchanan Zonlng Code wh1ch restrlcted the height of struc-

btures in’ an 1ndustr1al zone and prohlblted the dlsper51on of

pollutants beyond the 51te boundary. If the varlance had been -
granted as requested, it would have promptly dlsposed of the
requirement of the Village of Buchanan.for a bulldlng permlt.

A hearlng was held by the Zonlng Board of Appeals onb

May 6; l975. The Zoning Board denied the varlance requested

fprimarily on the'grounds that Con,Edison;s appllcatlon Qas
lpremature ln that Con Edlson had not been ordered to construct
"a natural draft coollng tower. Con Edlson appealed thlS dec151on
" to the New York State Supreme Court WestchesterCCounty.V'HRFA'
'1ntervened in support of Con Edlson s appeal -The case was

R argued on ertember 19 1975

Oon November 14 1975 thls Court 1ssued a dec151on in
favor of Con’ Edlson. 'It first found that the.Zonlng Board had'

1mproper1y lnterpreted the terms of the llcense, the effect ofp

‘which was to requlre Con Edlson to construct a closed-cycle

'cooling system,',lnstead of remanding_the case to the'Zonlng



Board,hthevceprt Qent eh'te;hold~that the aeetrlne“;f:federal
preemptlon appliea_to this.ease. The Court.enjoiﬁed'the Zonlnévv
Board from eﬁforcing the zoning eode againet eonstruetion.df_

a closed;cycle:cooling system for lndian Point 2.

'The manner of the Court's dlepositionlof the:case”

cenverted what was possibly a routine zoning.case»into_an":
.important'constitutional preceeding.{\The issde beeame whether
the Nuclear Regulatory Commission's exerc1se of 1ts Jurlsdlctlon
‘granted by the National Env1ronmenta1 Pollcy Act (NEPA) preempted
local zoning. .I belleve this is a case of flrst:lmpresslen.'

“on this point.

B | .The'Zehing Board appealed the Supreme'éourt'e1decislon.
 to the Appellate‘Division;hSecond Departmentgran intermediate -
‘ﬁeQ'Yorh'State appellate eourt; pConvEdisoh:attempted»to require'
the Zeﬁihg Board'to.present theirlcaSe lnrthetiune_ferﬁ-of_:z
‘the Court by motlon filed on March 9, 1976, | Thie'metioh Qaep;
denled and the case set down for the September Term. A Oralﬂ
argument was presented to the Appellate D1v1510n on September 21; .

1976.' It is. not p0551ble to predlct when the Appellate D1v151on.”

w1ll 1ssue a dec131on..
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C. The Requlrements of the Llcense Are Not Satlsfled
While the Agpeal is Pending '

The‘legal_questlon becomes whether Con Edison has

received "all governmental approvals"'prlor to the final dis-

_position of the pendlng lltlgatlon. It is beyond questlon that

the village of Buchanan as the governmental jurlsdlctlon in Wthh

“the cooling tower will be located has a~jurisd1ctlonal ‘concern.

The proceedings described above were commenced to clarify Buchanan's

jurisdictional authority, The»Buchanan Zoning Board has pef-

-sisted in its opposition_to Con Edison'salegal_contentions.‘

Certainly no one can say'thaﬁ the Zoning‘Boafd's arguments pre—

sented on the appeal are frivolous. 'InTtheSe‘circumstances it

’[_would be a matter of conjectnre'to:conclnde_at this stage of
the proceedingS'that'the:approval of‘the»cooling tower by;the

'Village is clearly not required.

More importan#ly; the lloenee does not redulre any :
suchnebeculation. AS noﬁed above, ‘the Appeal Board in ALAB 188
ruled'that Con EdiSon shonid'not'proceed-untlllall gove;nmental
approvals were received and it.was’nOtlposeiole todpredict now"

or when these>problems would_be_resolved., The existence of a

legal issue now pending for decision before:anvappellate courtf'

" ‘means that 9all_goéernmentalgapprovaIS".haye:not‘been received.
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' D. -Irresponsible to Proceed While Appeai'is'Pending

The purpose of the Appeal Board in providing for an

‘extension of the date for termination of operation with>once—

'through cooling,to take into account delaYs éhcounteted in

securing regulatory approvals was soundly'baSed upon.the:premise'”'

that Con Edison should not be placed in the ecohomically unten-.

- able position of being forced to proceed with the construction
program while the'obtaining of those approvals is in doubt. Con

‘Edison respectfully_submits that this purpoée would be irrééponAr

siblj frustratéd by a ruiing that fréats the §iilégé;of BuChaﬁénf 
approval authority és a setﬁbd issué wﬁilé thétjudgés'of tHe
Appellate_DiviSion are'considefing'whether tﬁey shQu1d affirmi
or révefsé thé‘lpwer court's fihding 6f fédé:alnpregmpfibn,
'1 Lét'§s'a$sgmé £ﬁat1th¢ prog;aﬁ Qeféﬁ£§ commehdéjéﬁd 

then the Appeliate Division reversed the 1oWe: court."Cohtraéts .r

" would have beenusigned,berces mobiliZéd for»constrUCtion;jénd'

pérhaps‘éveﬁ éxéavatién would have qomm¢ﬂ¢ed; Tﬁis;action 
woﬁld then havé-td étbp with,ad&érsevecéhomic.and éossibly ghvi;
'ronmeﬁtai consequences. it wés preéiéely ﬁhis_sitqaﬁicn_that :
the Appeal Boagd:made appropriaﬁé prévisiénsfto-avoid.

It Qdﬁlabbe mdsﬁ'unusﬁal.fér Céh'Edisbﬁ't6 ébmm¢nce:f

a construction program in the face of such a major uncertainty .
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as is raised by the Buchanan litigation. Thehplants recently

built on the Hudson . River, such asfthe Bowline and Roseton"
plants, were built w1thout dlspute They were constructed in

1ndustr1al zones, had the support of the local communltles and

faced no organized opposition; In the case of Con Edlson?s

proposed pumped storage plant atjCornWall, New York, Con Edison, -

after having obtainedaa license which was upheld in the courts,

suspended construction because of the_developments arising out.

~of . subsequent legal proceedlngs.

ndertaklng constructlon of the proposed coollng tower
would be the first time within memory_that Con;Edlson:has pro_

ceeded with major construction at éygenerating'sitevin‘the face

_of unresolved oppOSition by local go&ernmentai authorities.

Indeed, Con Edison has on occasion been denied the right to

construct facilities which conflicted With-local'zoning,ie.g,Lﬂ

”Con Edlson Co. V. Town of Rye, 16 Misc}:2dv284, 182 N.Y.S. 24

688 (Sup. Ct. 1959).

"The Commission's handling‘of'thehrecent decision of

the U.S. Court of Appeals for the Distriot‘of”ColumbiadCircuit

- 'in NRDC v. U.S. Nuclear RegulatoryvcommiSSion and Vermont Yankee:

_ Nuclear PoWer"Corporation;" B F.Zd-."7' ,:(July 21, 1976),

presents an'entirely different postnre.' There the Comm1551on f'
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lost the case and_deCided‘tO'implement'the decision,while con-
sidering an appea1; .Here, the losing'party; the Buchanan ZOning

Board, took a contrary position. They were not willing to accept

_ the decision and filed the appeal.

f'Similarly, eXperience,With limited'work,authorizations
is not_relevant.' A company receiving>a"1imited work anthorif

zation'may proceed.with.site preparationiand construction'of

.foundatlons whlle ‘a hearlng proceeds usually on" the safety of .
dthe deslgn_of component systems;. In the Buchanan Zonlng case; |
'-afthe Zoning:Board.is challencino.the constructronjofbthe cooling -.f
:'t¢Wé?iiﬁdi£$ entirety;'not mereiy.mithfrespectvto an:anxiliary

»mattertwhich'could'beialtered at a;later date; N

"-‘Other'factors'affect the reasonableness*of proceedihg-h

dfimlth a coollng tower constructlon program.i Flrst Con Edlson s fhfli
-'tt,appllcatlon to extend the May l 1979 date to May l. 1981 must
"_ be. taken 1nto account : The NRC staff has 1ssued a Draft Env1ron—.f'
T-t mental Statement dated July 1976 recommendlng that thls exten-it_d‘
:51on befgranted‘ We' have been adv1sed that the staff 1ntends
h’to'iSSue.a Frnal Environmental Statement later this year. The'

grantlng of thls amendment would postpone the coollng tower -“wti-'

construction program.v;There.iS;obviodSly no“p01nt 1n_start1ng

a.programswhiCh:might very'Welldbepsuspendedainya.short:time .
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w1th 1arge and unnecessary 1osses.

| Secondly, the Ecolog1cal Study Program for.Indlan
Point 2 is nearing its completlon. . The prellmlnary 1nd1catlons
are that the results of this program are most llkely to support

the original positiOn taken by Con Edison in the Indian Point 2

proceeding. Good data have been obtained on_manyjof the key

issues which were tﬁersubject ofscontroversy in the Indian Point 2
hearings. It would be unreasonable to force:the commencement of -
a coollng tower constructlon program at the very tlme we are

rece1v1ng results of the Ecologlcal Study Program whlch may

‘indicate that a cooling_tower is.unnecessary._ o

Another faCtorIWhich:must be‘considered is the fin-

“ancial crisis which in the last few Years”has~grrpped the New

-‘York-Metropolitan community.m”In a'recent deCisioniof the'Public

Serv1ce Comm1581on grantlng Con Edison. only approx1mately 26%

of the rate increase requested vlt was noted-

“... the economy of New York City is in an
extraordinarily precarious condition, and ‘high
utility rates are one important reason.. We refer
here not merely to the effect of these utility
rates on commerce and industry in the City, and,
therefore, equally directly, on the levels of

employment the ‘companies in the City are able to -
provide, but also on the welfare of its inhabi-
tants, many of them oppressed by depression,. un- -
‘employment, and inflation, dincluding inflation in
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- . the rates they have to pay for such an essentlal
service as electricity." Consolidated Edison.
' company of New York, Inc., Opinion No. 76-3, P 6
(N.Y.P.S. C., February 27, 1976) o

In these c1rcumstances Con Edlson is under the most
stringent mendate from the Public Service Commission and»as a
mette:'of its own corporate poiicy.to svoid all unnecessarY'
expenses in-the‘interests of its consumers..

Costs of the proposed coollng tower ere enormous
. whatever method of computatlon_ls used. he NRC staff's most1
.recent'estimate,'wnioh appears in:the Final Envifonmental”'
Statements(FES):for.this ptoceeding;atvoege-6—25,.showsban‘
annualized cost of.$21-741,000. AltnOughscon Edison»believese'
sbthls is. a gross.understatement (FES p. B- 3), thls number 1sv
suff1c1ently hlgh that 1t is clear that a cost of thlS magnl—._
_tude cannot be 1ncurred in’ tlmesdo f1nanc1al CrlSlS un1ess
'it.is'established that’the 1nsta11ation'of‘a coolind tower»is__s
ebsolutely essentiei. o |

nFurthermofe; inithis elimateOf financiallstringency,'
Con Edison‘must not inour'thedunneoeSSaryfexpensesfwnich wouids-
resnlt'ffom cancellation of contraotsbifdthe cooiing_towerdpro;'
graﬁ were commenced'and soonfaﬁorted,d»lt-is true; ss.stated'st_

the prehearing conference;'that_the~scheduie'shows‘six months
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.before the necess1ty for actual commencement of excavatlon.
Durlng that perlod of t1me Con Edlson would be requlred to enter'
1nto contracts for the excavatlon Qork and for tower erectlon.*'
The contingencies surrounding the coolrng'tower constructron_

| program are well known to-ootential contractors,.and these con-

tracts would therefore in all_likelihood'notybe cancellahie-

dwithout'payment of suhstantial éenalties.- Such,penalties*would

be unnecessary expenditures and an undue burden on our rate— B
payers in view of the 51gn1f1cant uncertalntles whlch st111

surround this project.

E. HRFA s Proposed Test of "Approprlateness Is Erroneous‘

At the prehearlng conference, counsel for HRFA stated
.that it would be "entlrely 1nappropr1ate" to’defer comnencement
_of the coollng tower constructlon program pendlng the outcome
yof thebéuchanan proceedlng,'#whlch could be many - many months._
(Tr.'i7)‘ This is a hlghly ’mproper.legal‘standard for inter- .
pretlng a prov151on of a license whlch says that operatlon w1thf
once—through cooling should belextended as long as Con Edlson '
'has not received "all goyernmental.approvals.t' The‘questlon
is not whether it'is “appropriate"_to‘proceedibuiiwhether_don.

Edison has received.all governmentalzapproyals.n .
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The fact that it cduld take many months to cbnclude'=

.a>legal battle is simply a fact of modern life. The Board

could take official notice of’the féct that'projects are fre— 
quenﬁly delayed by prbtracted 1itiga£ion. The néwspapers con-

tain many examples of projects that are delayed, such as drillingia'

for Qil and gas off the East Coasﬁlof the United States and

the'construction of the Trans-Alaskan pipeline. Some projects

are abandoned1or‘defeated_af£er protracted litigation or threats

‘thereof, such as the_KaiparOwits Power Plant in Utah proposed

"by a group of four utilities headed'by“SOuthetn'Californiav‘

Edison Co., and the Blue Ridge Pumped Storage Plant'of,Appa-
lachian Power Compahy; a~subsidiary"of-American Electric Power’
Company. .

'i_Coh'Edison's-ekpériénce in this regard'is certainly~-

no better than others. Although as noted above Con Edison has

iﬁ cqniuncfibh with other utilitiés sucééeaea:in constructihg
plan£s at Bowliné ahd‘Rosetbﬁ,_C6n Edisén-has‘npt béeh ablé'td
carry o@t ité plans:té buila nuéieéﬁ plaﬁt§_at‘either Vefplénék
ofADavid's Island.’VCon Edison wa$_pefmittéd fé.constfuét:only

one new unif-at Astoria instead ofjthe;two which were originally .

‘ .proposed;rvAnd as’HRFA‘Well knows, Con Edison's proposed pumped

storage plant at Cornwall, New‘YQrk,.is‘sétting a record for
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legal delay;

The NRC;g-response to’what has hecome.ah increasingly
common'phenomenon cannot be simply to‘ighore it. There‘is no
basis for saYing that a bona fide 1egal'di$pute inlthe'courtsf
of the State of Newvfork can be ignored. .The fact it may take
a loag time to.reach a resolution of this litigation is'ﬁo

reason to pretend it doesn't exist.

E. Conclusion

The term "governmental'approvals" as.used in License'
DPR-26 1ncludes the approprlate permlts from the Vlllage of

Buchanan.7 The respectlve 11cen51ng powers of the Vlllage of

'Buchanan and of the Nuclear Regulatory COﬂmlSSlon have become

'the subject of 1egal Droceedlngs in the courts of New York State

Untll these proceedlngs are termlnated Con Edlson cannot be
con51dered to have the. necessary governmental approvals to
proceed with'the constructlon_of-a natural.draft COOllng toWer:'

system, and it would also bevhighly_unreasohahle for Con Edison

' to be forced to proceed with‘such'construction_ih the face'of

the’cdntingenciesvsurrounding the necessity for construction of

the cooling tower;
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II. A RE-EXAMINATION OF THE CONSTRUCTION TIME
'FOR A NATURAL DRAFT COOLING TOWER SYSTEM
IS NOT PROPER IN THIS PROCEEDING

At the preheanmg conference, counsel for HRFA sug—

. gested that the Regulatory staff should evalute Con Edlson s

proposed schedule to determlne 1f 1t represents the minimum

 feasible time for construction of a'glosed—cycle_coollng.system.
pThe question of‘"minimum feasible time“ to_construot a closed-
'cycle coollng system was dlscussed exten51vely in the Indlan o

's,xP01nt 2 operatlng license proceedlngs. It was the sub]ect of

testlmony presented by Con Edlson, the Regulatory staff and |

HRFA,‘and was rev1ewed at 1ength by the Appeal Board in ALAB—‘~-

;_j’188,; 7.AEC 323 389 98 (1974)., Accordlngly, this matter must

‘ be con51dered res 1ud1cata for purooses of thlS proceedlng.‘f
‘ .Moreover, HRFA has not come forward W1th any new. 1nformat10n :;..f.’

'7bear1ng on the sub]ect

{4Eor;these reasonsghthe_Board,should'notpre—examine,-

.»the'questionyof how,much”tine is reqﬁired to construct a natural

-draft, wetpeooling‘towér.gystem;f;r"“'”

4

'III. THE EXTENSION PROVISIONS OF LICENSE NO. DPR-26

DO PERMIT CONSIDERATION OF "WINTER. LAG“' . "**“_F%>r"

' In letters from Mr. W1111am J. Cahlll Jr. of Con o =

»vt Edisonkto Mr; Ben,C;HRusche ofjtheANuclear Regulatory_Commlssion_'
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dated Novem]d_e_r-l?-,‘ _1975»and> January 8, 1976 inieonnec.tion with
-the extension of'once—through cooling operation becanse of
failure to receive governmental approvals by Decenbet 1 1975
reference was made to the possibility'of.additional winter 1ags
'requiring more than a:day;for—day postponement of the date'fof
termination.of opetation»with the once}through cooiing'system.;
The basis for this‘pBSition is.set-forth.herein;dp

The license condition states that the Maydi,-i979
date in these circnmstanoes "shall bedpostponed accordingly."'i"
Since the.date of May l;'l979HWas defived from3the:extensived
discussion of predieted.cooling tower.eonstruetionbtime con-
:talned in ALAB—188 the meanlng of "postponed accordlngly must
.be determlned by reference to the predlcted constructlon tlme"
required by reason of the new date on whlch regulatorf approvals:
a:e-received. Once that new date 1s establlshed the predlcted
ponStrUctioneanterQals as set.forthrln'ALABflS8 must then be .
' applded to~determine a new daterfor terminationfof opetation.
of the once—through‘cooling.systen. | | | -

invapplying‘this sehedule.dde consideration.must.be
-givenﬁto the problem of "winter 1agé;:[Tnedconcept»of wintef iag;,p
was-lnhefent in all predlcted constructlon schedules submltted '

by Con Edlson and in the schedule approved by the Appeal Board
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con Edisbn;s prédictéd'schedule_éet'forth és Figure 4;i in the
Cooliﬁg ioWer Réport'shoﬁsbé'winter 1ag fr&m beéémber l; 1977
' to March 1, 1978. 'The'pgedicfea schedule set férth iﬁithe FES
as Figure 4-1, p. 455;_shows‘é wintérvlag from.JanuéryAl to
April 1, 1978. | o | |
The winter lag arises oﬁt of the facf tha? Workvinvol—

ving pouring-of.the.cqncrete cooling tower‘shell cénnot be.ééf;
formed during cold wééther."Figure 4flApfvthe Cooliﬁg]Towef_V
Report showé pbﬁrihg‘bf thé cooiing tow¢r she1i.occurfing béfWéen_':
_Ma;chzl,'1§78énd_DecemberAl, 1978. If'ﬁﬁe schedule were to
shift a few monﬁhs so that this ﬁork'couldiﬁot:be’éoﬁpiefedm |
) béfbre the onset of cdld wéaﬁﬁer, eétiﬁéted.byACon Edisbnxés 
: ocCurfihg qn,Décember l; the pduring'éf'fhe:cooling té&ér shell
‘woﬁid'ﬁavé to bé.inﬁerruéted and»an additi9nal Qinfér‘lag«woﬁld )
érise; ihis wpuld péstpoﬁe~thévébﬁéletiéﬁ‘oﬁ ﬁhe c§§ling towef:
"'§hel¥ dntil.after-March i. _Tﬁe Qo;k shéwh én Figﬁ:évé.llaé..
being performéd.ering'the winter of 1979 would:thén:havé-tq be
performed at a 1atef'time in the yéaf. | |

' _Thgﬂforegoiﬁg iﬂdiééteé.that’-ifvthé,prediéted ¢on_.
: struction schedule as set fofth in-ALABfleé_and.édaﬁted to.ﬁhe _':'
new'daté‘forlieceipt of fegﬁlétéry'épéfé&éls?shows poutiﬁg §f

the cooling tower shéll other than between March 1 and Decémbér 1,
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an additionai_winter lag is reqﬁirea,.andrthe.aate fof terf
mination of operation of once—threughjcoolihg is pestponed:a
sﬁfficient amount of time to aeéount fervthe additionel winter
1ag; The:languaée of License DéR—26 ("sttPOned accoﬁdinglyﬁ)'

allows this additionel postponement.

‘Summary -

Onee the aﬁeve.issues sre resolved, the.calculation.
of the.date'for-tetmination of operation-with fhe once—thseﬁgh
:coollng system will be a. simple mechanlcal pfocedure.. The'pref
dicted constructlon 1ntervals were establlshed in ALAE 188. These
Amust follow the date”on which‘it isﬂdetermined.Cpn:EdiSOn.has'
received ali éovernmentélvapé:qvaisereqﬁired.te proceed_Withs
the construction‘of’a closed;cycle cQoliﬁg“syS£em. 1f the
‘sehedule shows poufingeof'the cdoling ﬁdWe;shell_duriné_eﬁe
wiﬂﬁef,.an<addisional~Wiﬁter iag must‘be ihserted in ﬁhe.séhedule;'
| .f;. ~ An exaﬁpieléf ﬁhis p:edietea schedulesWith an additional
winter lag was annekedvtevthe 1et£er dated.Januar?»81e1976 of
Mr. William J,'Cahill}.Jr;,-referred”te sbo§e;:and is annexed
herefe as Ekﬂibit A.. This_schedslevassuﬁed reeeipt.ofall'gov;v
ernmental approvals‘on'Mayvls. 1§76 And 1ed>to_a’date fbrl 

termlnatlon of operatlon w1th the once through coollng system



ORI S

219 -

on February 1, 1980. Annexed hereto as Exhibit B.is the pre—

dicted schedule based on the assumption that all governmental

-approvals arefreceived on November'l, 1976. This shows'a winter

lag commencing November 1, 1978 because it isvnot_practical to
interrupt pouringvof thevcooling tower‘shell after only .one month.
The date shown for termination of operation with the onee-through
cooling system is May 1, 1980.

For the foregoing reasons; Con Edison respectfully
requestS'the Board. to rule as follows£ '

1. "All'governmental approualsf-Within the‘ﬁeaning,

of License>No. DPR-26 will not‘have,been obtained prior to the

- final dlspOSition of the current litigation between Con Edison -

and the Zoning Board of Appeals of the Village of Buchanan.

2. The Board w1ll not re-examine the construction

time_required for a natural_draft cooling'tower-system ln‘thls

» proceeding.

3. ‘In establishing the postponed datenfor termination

of operatlon With the once- through cooling system pursuant to_

:ﬂ 2 E(l)(b) of License No. DPR—26 a postponement greater than

the t1me elapsed in obtalning.governmental approvals may;occur

if required b& "winterAlag"{

}4;._If alllgovernmental approvals required to prooeed4



with the construction of a'natﬁralfdréftléboling'towe: system
. are reéeived by November 1,'1976; the date for termination of
'>operation_w1th the'onceathrpughydooling system in Liceﬁse No.

DPR-26 would be May 1, 1980.

Dated: October 6, 1976
New York, New York

. Re ectfully submltted
écm/vy(/@”/ W
Edward J ack
Attorney for Consolidated

-Edison Company of New York, Inc.

' Leonard M ”Trosteﬁ
‘Eugene R, Fldell
' Of Counsel
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. CONSOLIDATED EDISON COMPANY

.j(Indian Point Station,E

L Washlngton, D.C. 20555;~

'Atomlc Safety and L1censrng

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of o o
' Docket No. 50-247
' .OL No. DPR-26
(Determination of Preferred
- Alternative Closed-Cycle
. ' Cooling System)

" OF NEW YORK, INC.

e St gt ut?  wnt? Suat Suat .

Unit No. 2)

CERTIFICATE OF SERVICE

1 hereby certlfy that I have, thls 6th day of October,

1”gl976 served the fore901ng document entltled "Brlef on Behalf
”lof Licensee“ by mailing copiesﬁthereof;‘flrst?class,mall,_poetage
prepald to the follow1ng persons-.

.Docketlng and Service Sectlon (20)_‘Dr; Franklin C. Daiber

' Office of the Secretary .. College of Marine Studies
" U.S. Nuclear Regulatory d’1_~*]“v.1UniverSity of Delaware .

Commission . : . 'Newark, Delaware ' 19711

: : : »-__;Mr,’R,’B.ABriggs
Samuel W. Jensch Esq--,Chalrman " 110 Evans Lane

Atomic Safety. and L1cen51ng v..',rfoak'Ridge; Tennessee 37830
.. Board o TEe :
. U.S. Nuclear Regulatory ‘*'jvﬁs,,»Howard K. Shapar,vEsq.
o - Commission- o o : Executlve Legal Director
' Washlngton,.D C : 20555' ©- .7 <. U.S. Nuclear Regulatory Comm1551or

l_Washlngton, D c. 20555

-~ Appeal Board Panel = .~1jf’l-ﬂ*Sarah Chasis, Esq. (
U.S. Nuclear Regulatory. e gﬁi;'vNatural~Resources Defense«vmrﬂ
Commission -~ = = S . Council, Inc. -

Washington, D.C. 120555 ' 15 West 44th Street
- S e -'»‘; New York New York 10036




Stephen H. Lewis,. Esq.
Office of the Executive
" Legal Director o
U.S. Nuclear Regulatory

- Commission '
Washington._D.C. 205551'
Hon. George V. Begany

‘Mayor, Village of Buchanan
‘Buchanan, New York 10511

" Werner é. Kuhn, ESq."

New York State Department of
" Environmental Conservation
50 Wolf Road ' '

 Albany, New York 12233

Edward J{ Sack



