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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE. ATOMIC SAFETY AlD LT CEBISING BOARD

Tn the Matter of . ) | Docket 50-247
CONSOLIDATED EDLSON COMPANY , (Sel ection of Preferred
OF" NEW YORK, IncC. _ ‘ Alternative Closcd-Cycle
: Cooling Sy(tem) '

Unit ho.’E)

~ANSWER OF THE HUDSON RIVER FISHERMEN'S
ASSOCIATION IN SUPPORT OF NRC.
- STAFPF MOTION :
11-2 ¢

on NOVGmber 18 1976 the NRC Staff filed a motion

for issuance of a- Part1a1 Initlal D001clon in this proceed-

" ing. The'HudsQn R1ver~F15bermen's Association (HRFA) sup-

ports the Staff's motion to the extent that it seeks igsu-
ance of a Partial Initial Dediaion approving the selection
of the naturuW draft coollng tower and determining whether

~

upon the isgsuance of the Partial Inltlal Decision, all re-

quired governmental approvals will have been received.

HRFA aoroec with the Staff's reasons for seeking.the'

Board's d@ClSlOn on these issues. In addthon, HRFA belicves

‘that there are compelling reasons for the Board to act. HRFA

considers that it wOuld be an abuse of this Board's discre-

tlon and a violation of its cubstantLve recpon«1b11LtJe°
'under the NatLonal Env1ronmpntal Policy ACL not to proceed
with issuance of such a Partial Initial Dec1SLon, HRFA's

lpocltlon is based on the following.
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‘The termination date for once-through cooling al Indian

‘Point 2 hQSjaiready been delayed ohe_year”beqause of ﬁhe NRC's

failure to act., If this Board withholds its approval and

“thereby contributes to a furthér delay ih Con Edison's attain-

 ing the approvals necessary for commencement of construction

of the closed-cycle system, another year may be lost and oper-"

'ation of the planﬁ through vet another Spawning season ﬁill

occur.  Indeed, according to Con Edison's calculations, if
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7 approvalé are not obtained bjiJanuary 1, 1977

o it will require until October, 1980 for termination of once-

.through;codling,

Failure to issue a‘timely Paptial'lnitiéiADecision re-
specting‘the two findings (i.e. thetapprbvél of the préferred
system and‘a_findiﬁgffhat_all necéss_rJ épproVals have Been
feceived}'WhiCh musf-be made pefore the bloék s£arts to run
on the constfﬁcfion.ShCeduleufor ﬁhe cloéed-cycle cooling sys-

tem undercuts the NRC's conclusion on the.appropriaté termina-

- tion reached in the proceeding on issuance of the operating
1icense'for Indian Point 2. The Board, through its own in-

~action, should not vitiate the resultes of that proceeding,

reached after years of litigation and extensive expert testi-
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The Board should not delay issuance of such a decision
because of the controversy involving the(Villagé»of Buchanan.
HRFA has.élready made several arguments in support of its po—

sition on this issue-~ in its brief filed in this proceeding
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'(dated October 13, l)(o, pp lg), in-its lett@r to the Board

(dated November 9, 1976) and in the Qtatcment of counsel at

~ the Odtober heafing”r Tn reoponse to Chaeran Jcn%ch'° spe-

. cific wnquLvy rerectlng the applicable tenets of New York State

law on thiﬂljs“ue, 1t is HRFA's position that under few York

Stato law, onlng ‘requirements chnot be used to prevent util-

’ lltlec from con“tructlng necescary faCilltLCS. -Consolidated

’EdlSOH‘CO) V. Vlllabe of Brlarcllff hanol5~2o8 Misc, 235‘(Sup;

Ct. 1955); JOHS land Water Corp. v. Michaells, 28 App. Div.

2d 887_(26 Dept. 1967); Long Island Lighting V;-Griffin, 272

App. Div. 551 (2d Dept. 1947). State Law holdsvthaﬁ'even'if

a utility can not meet ﬁhe‘tést“fow lcva] hardqhwp, a 1oual

ordinance may not be applﬁcd to prevent a uullltJ from cone

otrucivnw faCLlwtieq Lf tnc ut111LJ can es Lab]1Qh a reasonable

 necess1ty to buljd the fac71mtv on. the particular 31te. Nia—v»

gara hohawa Power Corp. Ve Clty of Fu3ton, 8 App..Div. r°3

‘ch’Dept 1959); New York State E & G Coro. v. McCabe, 32 MlSC.

2d 898 (Sup. Ct. 1961); Noruhport Vater Works Co. v. Carll,

133 N.Y.s, zd 8’" (Sup. Ct. 195”). The pr cfevrgd ClOCOd ch]e

cooling system is a necessary facilLLy since under the NRC

‘vlicense_Con"EdiSOH may not operate Indian Point 2 without such

a system»after,May l 19?9. The.Village of Buchanan_Zéningi
Board is a local aﬂency oqtabljohed puisuant to state 1aw and.
may not 1n<u1’ue 1tsp?f from govetnlng state law. Under appli-

able.pr1n01ples of state law the Village of Buchanan-Zoning

baoard should have'granted:the variance_83qght by Con Edison.

Two state courts have already found that the Village was wrong in



what it did. Neither the Village's failure to.act properly
.nor'the'pOssibility that 1t may‘continuevtovlitigate‘in de-
fense of its position should bar a commencemént-of construction

of the closed-cycle system,

Fpplfhe above reasdns,;aS'wéll as those set forth in
the Stafffsvmotion, HRFA urges the Liéensing‘Board to issue

the‘requésted:Partial Initial Decision without further délay.

Sarah Chasis

- Attorney for Hudson River
‘Fishermen's Association

Dated: _Néw Ybrk, New York
’ November 24, 1976



