
UNITED STATES OF AMERICA 
NTJC LEAR REGUtjATORY COT.ILSiOr

BEFORE THE ATOIC SAFE. ,TY AID -rCTCENS1,rBOARD 

in the Matter of Dc]et 50-2 47 

CONSOLIDATED EDISON COI,2ANY (,.I ect n i of Preferred 
OF EN' YORK, INC. Aternative Closed-Cycle 

Cooing Sys1tem) 

(Tndian Point Statior, 
Unit Nod 2) 

AISWER OF THE HUDSON RIVER FISHERMEN' I S 
ASSOCIATION IN SUPPORT OF NRC 

STAFF MOTI0N 

On November 18, 1-976, the NRC Staff filed a motion 

for issuance of a Partial Initial Decision in this proceed

ing. The Hudson River Fishermen's Association (HRFA) sup

Dorts the Staff 's motion to the extent that it seeks 'c"su

ance of a Partial Initial Decision approving the selection 

of the natural draft cooling tower and determining whether 

upon the issuance of the Partial Initial Decision, all re

quired governmental approvals . will have been received.  

HRFA agrees with the Staff's reasons for seeking, the 

Board t s decision on these issues. In addition, HRFA believes 

that there are compelling reasons for the Board to act. HRFA 

considers that it would be an abuse of this Board's discre

tion and a Violation of its substantive.responsibilities 

under the National Environmental Policy Act not to proceed 

with issuance of such a Partial Initial Decision. HRFA's 

position is based on the following.  
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Th.e termination date for once-through cooling at Indian 

Point 2 has already been delayed one year-because of the NRC's 

failure to act. If this Board withhold-s its approval and 

thereby contributes to a further delay in Con Edison's attain

ing the approvals necessary for commencemient of construction 

of the closed-cycle system, another year may be lost and oper

ation of the plant through yet another spawning season will 

occur. Indeed, according to Con Edison's calculations. if 

the necessary approvals are not obtained by January 1, 1-977 

it will require until October, 198)0 for termination of once

through cooling.  

Failure t.o issue a timely Partial Initial Decision re-.  

specting the two findings -(i.e.. the ,approval of. the preferred 

system and a finding that.all necessary approvals have been 

received) which must be made before the clock starts to run 

on the construction shcedule for the closed-cycle cooling sys

tem undercuts the NRC's conclusion on the appropr-ate termina

tion reached in the proceeding on issuance :of the operating 

license for Indian Point 2. The Board, through its own in

a ction, should not vitiate the results of that p-roceeding, 

reached after years of litigation-and extensive expert testi

mony.  

The Board should not delay issuance of such a decision 

because of the controversy involving the Village of Buchanan.  

HRFA has already made several arguments in support of its po

sition on this issue-- in its brief filed in this proceeding
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(dated October 13, 197'6, pp 2-18), in its letter to the Board 

(dated November 9, 1976) and in the statement of counsel at 

the October hearings. In response to Chairman Jensch's spe

cific inquiry respecting the applicable tenets of Ne,i York State 

law on this issue, it is HRFA's position that under New York 

State law, zoning requirements cannot be used to prevent util

ities from constructing necessary facilities. Consolidated 

Edison Co. v. Village of Briarcliff Manor, 208 Misc. 2)5 (Sup.  

Ct. 1955); Long island Water Corp. v. Michaelis, 28 App. Div.  

2d 887 (2d Dept. 1967); Tong Island Lighting v. Griffin, 272 

App. Div. 551 (2d Dept. 1947). State law holds that even if 

a utility can not meet the test for legal hardship, a local 

ordinance may not be applied to prevent a utility from con

structing facilities if the utility can establish a reasonable 
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necessitV to build the facility on the particular site. Nia

gara Mohawk Power Corp. v. City of Fulton, 8 App. Div. 523 

4th Dept. 1959); New York State E & G Corp. v. McCabe, 32 Misc.  

2d 898 (Sup. Ct. 1961); Northport Water Works Co. v. Carl!, 

133 N.Y.S. 2d 85r. (Sup. Ct. 195)1). The p-eferred closed-cycle 

cooling systeai is a necessary facility since under the NRC 

license Con Edison may not operate Indian Point 2 without such 

a system after Nay 1, 1979. The Village of Buchanan Zoning 

Board is a locai agency established pursuant to state law and 

may not insulate itself from governing state law. Under appli.

cable principles of state law the Village of Buchanan Zoning 

Board should have granted the variance sought by Con Edison.  

Two state courts have already found that the Village was wrong in



what it did. Neither the Village s failure td act properly 
nor the possibility that it may continuc to litigate in de

fense of its position should bar a commencement of construction 

of the closed-cycle system.  

For the above reasons, as well as those set forth in 

the Staff's motion, HRFA urges the Licensing Board to issue 

the requested Partial Initial Decis.ion without further delay.  

Sarah Chasis 

Attorney for Hudson River 
. Fishermen's Associat ion 

Dated: New York, New York 
November 24,. 1976


