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_ UNITED STATES OF AMERICA "MAY'8 575? |
NUCLEAR REGULATORY COMMISSION »r5

- ) LT . B o Office of the Secretary ‘

Cocheti~~ ¢ Service
Secticn -

In the Matter of - :f;;;f;:f”
" CONSOLIDATED EDISON COMPANY = .
-~ OF NEW YORK, INC. SR

Docket No. 50—3u-, R
. Docket No. 50-247 . .0 -
' Docket No. 50-286 <

. (Indian Point Station, Unit No.
(Indian Point  Station, Unit No.
(Indian Point Station, Unit No.
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' REPLY OF CONSOLIDATED EDISON COMPANY OF
NEW YORK, INC. TO RESPONSE AND REQUEST Ll
. OF NEW YORK STATE ATOMIC ENERGY COUNCIL - CL

..Purspant to the Coﬁmiséion's ordef datéd.April.ZS,
1875, Cohéolidated EdisonkCompany of rew Yérk,.Inc. (fCon
j: Edison") herebj feblies'to.the pleading filed on Aéril 21,
| ‘: 1975, by the New fork Staﬁe Atqmié.Energy Council ("the o ;if lif‘
__-State")- . -t T _ . S
e for the-reasdns set forth belé&,~it is Con Edisoh's '
“position that (l) the pétition filed on. January 15, 1975;,
| bg Citizens Committee for the Protection of the Environﬁent
("CCPE")‘shOﬁld be denied and-(2) the State's‘ﬁequest~fof #j'ivl
hearing should be denied‘and the State should be-directed .
forthwith to sexrve its ﬁestimony and proceed to crdss—
examination in the péndiné Indian Poinﬁ 3 operating license

hearings in Docket No. 50-286.

. | - o



- Con Edison has already submitted'itS’response to-:f.f'

. . _ - v S o
CCPE's petition.'_There; we pointed out that the State had .. ' 7=.-

-éarlier said that it was "satisfied with the action that_,ﬂk_ft""

- was taken" by thg Acting Dirgctor of,Licensing in‘denying' 
4ACCPE‘sApetition for a show-cause oréer.and tha£ there iéL
 v9n6 reason"vtb have a hearing bﬁ CéPEfs petition.  §§g éon'-
1 Edison”Response to Request-for.Réview of'Denial'of,PetitionA
:for an Order to Show Cause,'served-Februafy 7,.1975,“p. 3.
ﬁow, néarly five months latci,,thé State has reaffirmed.
its position that no hearipg should be.held on the conten-
:;tions asserted by C¢PE. Recalling.that thevRegulatory'_
,FStaff's investigation was prompted.by thevsﬁafg'slearlier
concérn;‘not CCPE's, wé cohtinue tovbelie§e that the State's
concurrence with the outcome is pé%suasive that ho hearing‘
opVCCPE's petition is'appropriate. | |

o II.

while the State 6pposes a hearing’upon‘CCPE's peti-

tion, it has advanced a new issue of its own upon which it- .

requests a hearing. The legal basis for the State's request

is not revealed. If the State secks to invoke Section 2.206
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-of the Commission's Regulations, its requestAis_misdirected.-u.i-'

If not, we are aware of no provision in the Regulations that

‘'sanctions the State's request. In_any_event; Con Edison'M'A‘

suhmits that there is ample basis upon which'the Commission
can,Aand should, deny the State's7request on the merits.

The State's request for a hearlng is based upon, and

supported by, an aff:dav1t (marked EXhlblt A), of Dr. James -
F. Davis; the'State Geologist, sworn to on Aprll~18, 1975.

In his affidavit, Dr. Davis makes clear that he is not

advancing any conclusion of his own that the design of

'._Indian'Point 3 is inadequate or that any of the Indian
"-P01nt unlts are unsafe from a seismic standpomnt. What

- Dr. DaVlS questlons is the adequacy of the Regulatory

Staff's Safety Evaluation ‘for Indian Point 3, specrflcally

Y

Appendix C to Supplement No. 1, dated January 16, 1975.

Dr. Davis essentially makes two charges against'the.Staff

.report. First, he argues that the Boston-Ottawa seismic .A"/

-+ trend, identified by the Staff, cannot be considered.alr”

mgectonic structure® as defined in Appendix A to Part 100

1/ Appendix C was originally made publlc as a separate

~ document on Novenber 29, 1974.
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of the Commission's Regulations. This is essentially a _
. semantic argument concerning the meaning of the Regulations;  e

» Second, he urges that the existence of the Boston-Ottawa |

2/

seismic trend is open to debate. “Both of the'charges made

" by Dr. Davis are directed solely to the adequacy Qf the

Staff's analysis in reviewing‘Indian Point 3.

_'In~addition,'the State initially chose to raise the
jssue in the Indian Point 3 operating license proceeding.
During the hearing session held pursuant to an order of the

Atomic Safety and Licensing Board in Docket No. 50-286 on

‘..April 1, 1975, counsel er.the'State advised the Licensing
'Board that the State had "concluded that the Staff ‘has mis-
:fapplied Appendix A to Part 100" (Tr. 360) in the analysis

contained in Appendix C. Thereafter; counsel for the State

cross—examined the Staff's expert witnesses at some length

concerningfthe analysis contained in Appendix C (Tr. 389-424).

2/ Dr. Davis's further assertion that the staff has conceded

that the existence of a tectonic structure between Boston and -
Ottawa is "highly speculative" (Davis aff. q 22) is a blatant '
distortion of the record. .The only conclusion that the Staff
witness conceded was "speculative" was that "the Boston-

Ottawa Seismic Belt . . . may reflect ihstability along -

paleofracture zones." Compare App. c, p. 2-13 with Tr. 416. |
The responsé by the Staff witness was further clarified at ’
Tyr. 422, an exchange that Dr. Davis evidently preferred to

. ignore. .



" In short, the State has challenged the sufficiency‘.."“"

. of the safety evaluation for Indian Point 3, and it hasw,f; k'°‘

1}

‘épread thatvchallenge.ﬁpon the record of-that'proceeding.

It should be noted that Dr. Davis was prééent during

the Indian. Point 3 hearing on April 1, together with one. of

~his professional'colleagués'(Tr. 551). However,.the State ..

‘delibérately refrained from putting Dr.- Davis on the witness  :,.

stand or offering any affirmative testimony. ﬁow»thg State 3
says it has decided not td-pursue the matter any further in.
the Indian Point 3 proceeding. o

While we appreciatepthe withdrawal of the State's
pﬁjection to the issuance of a full—term oPérating'liéenSe}
to Con Edisonénd the State's frank concession;that_there'
is presently no safety-concern, we disagrge £ﬁat the State

is free so cavalierly to raise an issue in one forum and

.then abandon it-and seek to raise it anew in a different

~ forum. A comparable situation arose in Omaha Public Power -

District (Fort Calhoun Station, Unit No. 1), Docket No. 50-

285. There, an intervenor'raised two safety issues, but
subsequently failed to document its contentions as reqﬁested

by the-Liceﬁsing Board. The Licensing Board held that the
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intervenor's default could not suffice to withdraw the

issue from the proceeding and stated that it would deter- -

mine the question on the merits in the intervenor's absence. °

‘The situation here is comparable, but it differs in -

‘two significant respects. First, the State has not yet
" really defaulted‘dn4the issue,:since no one has told the

"Staté to documen£ its>contentions. Second, 1f the State

were to default, there is adequate:evidence in the record

to‘permit the Licensing Board to. render findings and con-

clusions without any further proceedings.

Under the'circumstances, Con Edison believes that .

the Commission should require the State to proceed to. ;"
docﬁment its objection to the Indian Point 3 safety evalu-
~ation in the: Indian Point 3 licensing case. If the State

fails or refuses to do so, it will then be proper for the

Licensing Board to render an initial decision based on
the record before it. If the State takes advantage of the

opportunity thus offered to it, there will be some delay

in cohcluding the licensing case, but the State's objec—.

tions will have been resolved in the most appropriate

forum.




In either eveﬁt, there is no need for the Commis- o

“sion to offer the State a separate forum. The entire

‘matter can most éppropriately and expeditiously bé dis— T _f}
posed1Of ﬁefore the Licensing Board, and this shqﬁld‘be“'f ffq73Effii
_done as qgickly as possibie. There is simply no reésonl
. to require Con Edison to bear the burden of,participaﬁing ' 
in two hearingélwhén oﬁe will dq.the'job;r'lu L .
ItIShould be élgar that there is no'legal aﬁthdrity'

'fér»fhe Stafe's request. Section 274(;):of the Atomic :
Energy Act, 42 U.S.C. § 2021(;) (1970)‘éﬁd Section 2.715(c)
of the Commissiohfs Regulations givé the State the right
.[,tq participate-iﬁ licensing cases.. Neithér the Act nor

' the:Regulations authorize the State to request'a separate
:heafing."lf_the State elects not to'go'forQard in the
'forum:provided to if by law, that should be the.end of |

the matter. -Its unilateral decision not to proceed.in )
the'available forum cannot justify its claim of specialilfﬁz

Vprivilege to be heard separately.

. Conclusion
The State's April 21 request should be denied as

contrary to law and sound principles of agency administration.



Point 3 licensing case. "'i IR

 Respectfully submitted, -

. LeBOEUF, LAMB, LEIBY & MacRAE . -

;By' ?ééldfu%i ;%/' Z420427

Partner

Attorneys for Consolidated Edison

Company of New York, Inc. : P
1757 N Street, N.W. B
Washington, D.C. . 20036 o

May 8, 1975
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" CERTIFICATE OF SERVICE

I herebyvcertify that I have this 8th day,oftMay, 1975,

served the foregoing document'entitled "Reply of Consolidated

Edison Company of New York,

Inc. to Réquhse and Request of

New York State Atomic Energy Council” by mailing copies

thereof first class, postaée prepaid,'and properly addressed

" to the following persons:

Samuel J. Chilk

Secretary of the Commission

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

William Olmstead, Esq:
Rulemaking and Enforcement
Office of the Executlve
Legal Director
U.S. Nuclear Regulatory Comm1s51on
Washington, D.C. 20555

J. Bruce MacDonald, Esq.

 Deputy Commissioner and Counsel

New York State Department of
Commerce

99 washington Avenue

Albany, New York 12210

—Anthdny Roisman,
~Berlin,

Esq. B

Roisman, Kessler &
Cashdan

1712 ¥ Street, N.W.

Washington, D.C. 20036.

Edward J. Sack, Esq.

Consolidated Edison Company of
‘New York, Inc. o

4 Irving Place =

New York, New York 10003

Docketing and Sexvice § -
Office of the Secretar.
U.S. Huclear Regulatc
Comnission
Washlrjton, D C.'
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