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BEFORE THE UNITED STATES

ATOMIC ENERGY COMMISSION

In the Matter Of

Consolldated Fdison Company of Docket No. 50-247

New York, Inc.
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Indian Point Station, Unit No. 2

BEFORE THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD poov

AUG3 01973
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INTERVENOR HUDSON RIVER FISHERMEN'S
ASSOCIATION'S BRIEF IN OPPOSITION TO
i APPLICANT'S EXCEPTION TO INITIAL
DECLISION ISSUED BY THE LICENSING BOARD
: : ON AUGUST 9, 1973

| By motion dated July 27, 1973 applicant, Con Edison
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moved the Atomic Safety and Licensing Board ("Licensing Board")

to authorize opefating of the Indian Point - 2 plant either at

SR

507% steady-state 6pefation or at 50% steédy-state operaﬁioﬁ with
additional authority to test the plant to 100%Z of full power. |

In an Intial Decision dated August 9, 1973, the LicenSing Board
coﬁsidered this motion which Con Edison had made in the alternative
and granted the first alternative; the authority to operate at 507 .
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stceady-atate but denied the second alternative, the additional
authority to test to 100% of full power. On August 16, 1973,
Con Edison took exception to the statement in the'Initiél'Decision

which says:

Section 50.57(c) does not authorize testing
operations up to full power.....

Con Edison has further attempted to attack through‘;his
except{on an Order of fhe Licgnsing Board dﬁted August 10, 1973,
which denied a motion made by Con Edison on August 9, 1973-fdr a
license authorizing testing operations to 99% full power which
Con ,Edison sought to have treated as an amendment to the July 27,
1973 motion and which fequestedvcertification of the duesfion to the
Appeal Board if the Licensing Board should find that 99% testing
operations were not legally permissable under 10 CFR 50.57(c). The
Licensing Board denied the motion and denied the request to certify
to the Appeal Board.

It is the position of the Hudson River Fishermen's Asso-
ciation that the August 9, 1973 Initial Decision is sound law as it
is written and that the improper attempts of Con Edison to obtain
'reviéw from the Appeal Board of the issues in its August 9, 1973
motion for 997 testing éperation for which certification was requeste
and denied must not be countenanced by the Appeal Bqard.

In the Initial beciSion the Licensing Board made a very
Siméle statement which Con Edison has asked this Board to reverse:

. Section 50.57(c) does not authorize testing operations
up to full power...Initial Decision at 8.

A reading of section 50.57(c) shows this to be sound law:

An applicant may...make a motion in writing...for an
operating license authorizing low power testing (operation
at not more than 1 percent of full power for the purpose
of testing the facility), and further
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operations short of full power... 10CFR 50.57(c)
(Emphasis added). '

If the regﬁlation is read to distinguish between testing
vaﬁd other forms of operation, then‘au;hority for testing at

full power is clearly prohibited by the phrase "low powér.testing".
If the regulation is read to treat teéting ags simply one form of
.operation, tﬁen authority for testing at full power is clearly‘
prohibited by the phrase "operations short of full power operation"}
In either case, the statement in the Initial Decision that the
regulation "does not authorize testing operations up to full power...
is ;ound law.: Iﬁ is this statement to which Con Edison takes its
exceptioh. That exception must be denied.

It may be that this direct -and straightforward analysis

does not seem to meet the controversy that Con Edison has presented |
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to the Board, but that is only so because Con Edison is not really

taking an exception to the statement in the Initial‘Deciéion but
rather seeking tvoBtain review of another motion-its later motion
of August 9, 1973:which the Licensing Board denied on August 10, 1973
The August 9th motion, of course, followed the Initial Decision
and Con Edison was well aware that under the Commission's rules it
would have no automatic right of appeal and for that reason sought
to have the_queetion certified shquld the Licensing Board deny
the motion. On August 10, 1973 the Licensing Board denied the
motion and refuséh to certify the question:

The Board has also concluded Appiicant's further

request that the matter be certified to the Atomic

Safety and Licensing Appeal Board should be denied

since no basis has been shown, for compliance with
the Commission's regulations in this regard, in that
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there hags not been shown ahy detriment to the
public interest or unusual delay or expense.
‘Order of August 10, 1973 at 3. '

'This is a clear finding under 10 CFR 2.730 (f) that no
interlocutory appeal is to be allowed:

No interlocutory appeal may be taken to the Commission:

from a ruling of the presiding officer. When in the

judgement of the presiding officer prompt decision is
necessary to prevent detriment to the public interest

or unusual delay or expense, the presiding officer may

.refer the ruling promptly to the Commission...1l0CFR 2,730 (£).

‘Con Edison is here openly inviting the Appeal Board to
Qiolate the CommiSSiOn's régulations and grant an interlocutory
'apﬁeal on an order which the Licensing Board has explicitly refused
to certify to the Appeal Board. The Appeal Board should not counte-
nance this attempt by Con Edison to maﬁipulate its flurfy of motion

practice_into an appelllate review which is clearly denied it by the
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Commission's rules.and which Con Edison 1is estopped from making by
its position in the Aﬁgust 9th motion that the question must be
certified to the Appeal Board.

A reading of Con Edison's papers on this exception make it
clear that the company has no real quarrel with the Initial Decision
but only with the Order of August 10th, The arguments are all
'eséentially addressed to the Order and in its request for reiief
Con Edison exﬁlicitly "requests the Appeal Board.to.determine‘:hat
10‘CFR 50.57(c) permits the‘Licensing Board to authorize the
issuance of a ligense for Indian Point 2 for testing purposes up to
99% of power (or such other power level as is determined by the |
Appeal Boar@..."Applicant's Brief on Exception at 6. Thus it is

obvious that Con Edison implicitly concedes  that the Licensing Board
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"was correcet in ruling in the Initial Decision that authority for

testing to 100%Z of full power is prohibited by the section 50;57(c).

Rentrlceting ftself to the Initial Decision from which the exception

.‘is taken, the Appeal Board must deny the exception. Following any

other course will have the effect of violating the Commission's

regulations and reviewing a question the Litensing Board has refused

‘to certify.

1f the Appeal Board disagrees with HRFA on this fundamental

- point it should at most remand to the Licensing Board for further

consideration of whatever motion the Appeal Board considers is

properly before it. This is so for two obvious reasons. First,

Con Edison,madg its motion of July. 27, 1973 in.the.alternativg.

It was_granted‘one alternative. It has made no showing to the

Licensing Boafd that it must be granted the other_alternative. And,p

?f courée, it would be absurd to make a motion in the alternative
if the gfantiné»of one alternative did not provide sufficiént
Eelief to the moving party. A fqrther presentation by Con Edison
%s needed before further operating authority should be granted.
fhe second reason to require reconsideration is‘that the Order of
August 10, 1973,-6f which Con Edison seeks review under the guise
of seeking revieﬁ of the Initi&l Decision, states a number of other
fcaéons for granting only ﬁhe authority for operation at 50% steady-
state which 1is authorized in the Initial Décision.- Order. at 3-4,.
Ihe further operating authority sought by Con Edison might well be
denied an any df-these grounds.

If the Appeal Board grants Con Edison's exception and
qcmundu to Lhn Liécnsing Boa:d for further cbnsideration, HRFA joins

the Regulatory Staff in its opposition to the imposition of the
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time llmits for reconsideratidn requested by Cdn‘Edison.' HRFA
agrees with the reasoning of the Staff on this issue as presented
in the Staff's Brief of August 23, 1973 at 10-11 and adopts the

same poéition as the Staff.

"Conclusion

- For the reasonsvgiven,abové, HRFA-con;ends that Con Edison's
exception should be denied since the Initial Decision is sound law
and Con Edison is not entitled under the Commission's regulations to
a review of the Aﬁéuét 10, 1973 Ofder'of the Licehsing Board on
which cértification was explicitly denied; If Con Edison's‘
exception ié upheld, HRFA Conténds fhat the Appéal ﬁoard should

remand for further comnsideration without the imposition of particula:

time limits for a rulihg;

S '&pﬂpectfully
oy
. ~ A

ngus JMacbeth

Attorney for the :
Hudson River Fishermen's
- Association

Dated: August 28, 1973
" New York, New York
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“Intervénot Hudson River Fighermen's Association's Brief in
Opposition to Applicant's Exception to Initial Decision issued
by the Licensing Board " by mailing copies thereof first class
andvpostage.prepaid to each of the following persons this 28th

day of Aﬁgust, 1973:

Samuel W. Jensch, Esq. Leonard M. Trosten, Esgq.
Chairman, Atomic Safety and LeBoeuf, Lamb, Leiby & MacRae
Licensing Board 1821 Jefferson Place, N.W.
U.S. Atomic Energy Commission Washington, D.C. 20036

Washlngton, D.C. 20545
Mr. Frank W. Karas

Dr. John C. Geyer, Chairman _ Chief, Public Proceeding Staff

Department of Geography and Office of the Secretary of
Environmental Engineering the Commission

The John Hopkins University , U.S. Atomic Energy Commission

513 Ames Hall Washington, D.C. 20545

Baltimore, Maryland 21218
' Anthony Z. Roisman, Esgq.

J. Bruce MacDonald, Esgq. : Berlin, Roisman & Kessler
Counsel ' h 1712 N Street, N.W.
New York State Department Washington, D.C. 20036

of Commerce
99 Washington Avenue Mr. R. B. Briggs
Albany, New York 12210 Molten Salt Reactor Program

: . Oak Ridge National Laboratory

Atomic Safety and Licensing ) Post Office Box Y

Board Panel Oak Ridge, Tennessee 37830

U.S. Atomic Energy Commission

Washington, D.C. 20545 %
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Myron Karman, luaq.

Counsel, Regularory Staff :
U.S. Atomic FEnergy Commisslon
Washiangton, D.C. 20545

Dr. - Walter C. Jordan

-0ak Ridge National Laboratory
Box X '

~0ak Ridge, Tennesseec 37830

Mr. J. D. Bond
18700 Woodway Drive
Derwood, Maryland 20752

William C, Parler, Lsq, Chairman

Atomic safety and. Licensing Board

U.$. Atomic Energy Commission
Washington, D. C. 20545

Dr. John H. Buck -

Vice Chairman j ' oo

Atomic Safety and Licensing
Appeal Board

U.S. Atomic Energy
Commission

Washington, D, C,

Attn: Philip Weinberg,

2 World Trade Center, Rm.
‘New York, New York

"Hon. Louis J. chkowitz; Esq.
. Attorney General of the State

of New York .
Esq.
Assistant Attorney General
47-70

Hon; George Segnit
Mayor of the Village of Buchanan

Buchanan, New York 10511

Dr. Lawrence R. Quarles

Dean, School of Engineering
and Applied Science ‘

University of Virginia

Charlottesville, Va,. 22901
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