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Atomic Safety and Licensing Board
U. S. Atomic Energy Commission
Washinrcton, D. C. 20545

Re: Consolidated Edison Company
of New York, Inc.
Indian Point Unit No. 2
ALEC Docket No. 50-247

Dear Chairman Jensch:

Applicant hias received your letter of December 18, 1972,
dealing with the state of the law under the Supreme Court's
decision in Field v. Clark, 193 U.S. 649 (1892). _ ;

Npplicant is firmly of the opinion that Field v. Clark
continues to be the ruling case with respect to the guestion
you have ralsed regarding the Rulcs of the liouge of Ropresenta-
tives. As you will have noted from your raview, Shepherd's
Unitcd States Citations (cases), up to and including the Ho-
vember 1972 advance sheet edition, indicate that no renorted
opinion of any court has ever criticized, questioned, or
limited -- much less overruled -- this case in the eighty
ycars since it was decided by the Supreme Court.

There are some cases which indicate that a legislative
comil Lee must abide by its rules. T.g., Christoffel v. United
Stolos, 338 U.S. 84 (1949), Yellin v. Unitcd Statc .

7374 ULS.

709 (1963), Gojack v. United States, 384 U.S. 702 (1966) . These

cases, however, acalt with criminal prosecutions for perjury
bofore a Committec (Christoffel), or for contempt of Congress
(Yellin and Gojack). As such, they deal with the special rights
oL (he criminal accused or the individual who is subjected to
Teginlalive sarutiny. '
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I these arce the cases the Chairman has in mind,
Applicont's posibtion is that they are inapposibte to the
prczent inquiry, which in no sense involves the vights of
the crim*na] accused or the role of the courts in nrescerv-
ing the freedom of the lnGJVldudl when the Conyross deals
with him as an individual. '

Field v. Clark does not involve matters which are
rnerely ancillary Lo the legislative process, bub deals rather
with the ultimate issue of the validity of aa Act of Congress.
On this issue, the Constitution provides a path which must be
followsd to-enasare the intelligent enactment of laws. The
Leaching of Micld ve Clark is that the ipguivy inbo the v
lidity of Acls of Congress ends once the requircients slatoed
in the Constitution and 1 U.S.C. § 106a (1970) have been met.
These solemn requirements provide the same protection for the
populace as a whole in respect of a Public Law as does the
intervention of the Federal Courts for accused contecmnors of
" or perjurcrs before the Congress.

The arquments raised by the BDP-HRFA merorandum arc
without merit. Among other things, these arquuents fail to
recognize the continuing validity of the doctrine of scpara-
tion of powers among the branches of the Tederal Governmcnt.
In Baker v. Carr, 369 U.S. 186 (1962), the fountainhead of
wodern Taw on justiciability, Mr. Jusfiro Brennan, writing

b o th_HuJuriiy, Pioted Lhe insue of TValidity af cnactimond et
(¢crelicsis in oricinal) as one of the "“Lhreaos Lhal make up the
political cquestion doctrine." Id. at 21L, 214-15. ydLLOIﬁ
involving the ratification of a constitutional amendment "were
commit:ted to congressional resolution and involved CrJLOlJa

of decision that necessarily escaped the judicial grasp"

(footnote omitted). So too, with regard to the cenacting pro-

cess, "'The respect due to coequal and independent departments,’'

and the need for finality and certainty about the status of a
slhatute contribute to judicial reluctance to inqguire whether,
as passed, it complied with all requisite formalities." ¥d.,
citing Field v. Clark and Lesser v. Garnett, 258 U.S5. 130, 137
119%2) . Even while conceding that a court might delve into
legyislative journals to save a law by supplying an effective
date, this part of the opinion concluded by stating that the
political question doctrine "will not be so applied as to
promote only disorder." 369 U.S. at 215.
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Cbne dintvervennrs for Section H1k(e). This overy posaibi Ly,
however, shows how the process suggested by the inbtoervenors
can turn into a kind of legislative snipe-hunt, with courts
ond agencies pencilling out. a subsaction here, a phrase
there, in a tardy and misplaced eifort to do the Congress'

Gels For ik, No clearer evidence exists to sunnovt Mo, Jushice
B.oooadn s characterization of the political Gun iy
au "astool for the maintenance of govoernmanital owrden.

U.sS. at 215.
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Further, Applicant dozs not concede that Coaction 511 (c¢)
"was non-gormane” as the intcervenors assert. Al:houqn, as wa
Tosbicared on o pange 1Y of our wmemocandeir of law, a point of
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VA et b, coundbod with the daci Lhat Soecibon D0 (e wa
not Listoed by P“plvhvn{dtlvv Anderson in his menorandun 1g
highly poarsuasive that a valid germancness point of o:u'r
did not lie. The difficulty of deciding the guoestion oF
gervaneness illustrates again the unwisdom of the 1nquxry
which the dntervonors would have the Roard undorieikoe.
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Very Lruly yours,

LEBORUR, LAMD,
Attorneys Lox
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lvthiony A odonan, Rsg.

Angus Macbeoelh, Bsqa.

J. Druce Mocbhonald, Esq.

Honorable Louis J. Lefkowitz

Véecretary, USALC
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