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UHITED STATES OF AMERICA
ATOMIC ENERGY COMHISSION

In the nattnr'of )
COHSOLIDATED EDISON COWPA”Y OF ) - . Docket tlo. 50-247
NEW YORK, Inc. ) o R
)
)

(Ind1an Point Stat1on, Un1t No 2)

ANSWER OF AEC REGULATORY STAFF TO REQUEST FOR
' FURIHVR BRIEFS GO OFFICIAL NOTICE

~ On December 9, ]971, the AEC reéu]atory Staffligtaff) filed an
answer to the motion of the Citizens Committee for the P#otection 6f‘
the Environment (Citizens Committee) that official notice be taten
of certain documents. On Décembér 19, 1971, the' tomit Safétv and
Licensing Board.(Bpard) requested further‘briefs re Q11d1nq the C1t|L3h\
Comnittee's'motion;;ﬁith references to decis stons rather tha N SﬁCﬁndaF
sources. | | | |

The staff 6Dndses the;motionvto také dfffcﬁa] notiéélof data Uﬁthin_

the documents soec1f1ed because, first, such data do not consubt
gonera]]y accnpted matters of common knowledge to eAperts in the a/pl

4195 is one criuer1on for both official and Judicial no+1ca, the m»1n

distinction. b°1ng that, in an administrative. proceeding, technlcal
and scientific facts may constitute matters of common krovle dqe an*nq

experts . in un area which are not watters of common knowled an to non-

experts and thus,_wou]d not be aonroanate for Ju«,c1a] notwce
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One federa] court has statnd thﬁ test of the propr1ety of off1c1a1

not1ce in this way:
~Imvortant in reeo]v1nq [tho quost1on of the pYOUPIth
of official notice] is the nature of the evidence thus
noticed. Are the noticed evidential facts ones of
relatively wide knowledga consisting of general or
universal propositions, on the one hand, or'specific
proof relating only to the case umder consideration
and asserting a particular proposition, or a series
of them, on the other hand? A court or administrative
agency may proper]y take official notice of a deoresf
sion or decline in market values, but not the precise
extent of such decline as it affects valuo of parhwcu1ar
property of a ut111ty company in a orocendnng to fix a-
fair rate.1/-

That official notice is limited to generally accepted proposifiqns

which it is reasonable to presume are true and nencontroversial is evi-

dent from the types of facts which have been held ﬁo;be propar to be
officially noticed 1n dgency and éourt dacisions

In Bnatr1ce Foods Co. et al. 2/ the FTC held that 1t was proper

to off1c1a11y not1ce the facts that the retail grocehy bu51ness was
h1gh1y compe§1t1ve, et .profits were Tow,(pr1c1ng was.important 1n
ability to compete, that low who]esa]é priceé to somé groceries'ﬁuf
not all‘hurt those ﬁot’granted low prices, that milﬁ‘Was a stap]e,
highly standardized and sold by almost all food retailers. The fi_

Comnission stated,

1/ U.S. ex rel. Dong Wing et al. v.'Shauqhnessv,'116 F.Supﬁi 745, -749
' (S D W Y.=1T953). . K - v

2/ 19 Ad L 2d 85 (1966).
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[The . Comm1ss1on] is ent1t1ed to rely on establusqnd genera1
facts within the area of its expertlse subject to a re-
- spondent's right to rebut. 3/ : .

In Manco Hatch"Strap Co., ﬁnc. et al;,ﬂ/ }he»FTC uphe]d official

notice that a substantial segment of the public aséumés that unmarked

watch-bands are American:made and prefers stich demastically-made bands

~because such fact had been found to be true in “scores, if not hundreds "

of other cases before the agency.

In Brite Manufacturing Co. et al. v. FTC,§/ the Court of Appeals

for the District of CoTumbia upheld official notice that a °ubstan+ia]

‘number 0; Fmericans prefer American products and that the Dub]1c pro-

sumas a product to bc of domestic origin when fore1gn origin TS.HOL'_
disclosed, repeating the statement in ﬂgngg.thatAthe'FTC "...w&s entitled
to rely on established general facts within'the-arcaﬁ¢f its,expertise...“ﬁf
It is to bé_emphasized that in all thége Cases where‘use of official

notice was uphe]d;because the noticed facts were generally acceoted'

' pron051t10ns, the opponents of official notice still had an oopo“tun1+y

to rebut those facts after not1ce even though tha “agency properly

determined that they were well-established.

3/ 1d at 8.
4/ 12 Ad'L 2d 184 (1962).

5/ 347 F.2d 477 (1965).

6/ 1d at 478.



It seems clear from the type'of~facts heid officially noticeable
in the foregoing cases that, to use offfcial notice, the fattsg%USt
be éenera] and we]]Qes%ablished propositions, widely accepted as>tru§
among experts becadse of their expérience‘in the‘fie]d concerned.Z/‘
From these cases and the cases:which_fo1Tow it is c]ear that when the
facts arenéither somewhat more specifie, adjudicative, or critical tb
the resb]ution of an issue, or wheﬁ a presiding officer has no basis in
experieﬁce to presume the tfuth of-é probds{tion, offiéja] notfce is
5mproper.' - |

8/

In Cook v. Celebrezze,~ a federal court held that it was improper

for a hearing examiner in a disability benefit case to take officig1
notice of an electroencephalographic report, stating,

...If the examiner's opinion is founded on special study,
reading or consultation not in the record, the hearing
examiner has made use of extra-record informition, not a
matter of common knowledae, from unsoecified sources...
Administrative agents and agencies are not privileged to
take [official] notice of evidentiary material which is
not a matter of common knowledge... B

In an administrative hearing where the facts, as in the

case at bar, are (1) adjudicative; (2) disputed, and (3)
critical, nothing less than submission throuah evidence,
subject to cross-examination and rebuttal, will normally
suffice. 2 Davis, Administrative Law Treatise § 15.10,

p. 403.9/ '

1/ Mn example of this type of fact is given in Aﬂpendix A, 8 TITI(F)(2)

of 10 CFR Part 2: "...a board might take ‘official notice' of the

fact that high level wastes are encountered mainly as Tiquid residuo .

from fuel reprocessing plants." Certainly this is not the type of
fact judicially noticeable, since it is not a matter of common .
knowledge among Tayman. Rather, it is an example of a general and
vell-established scientific fact-within the common knowledae of
the Comnission’ as an expert body in the field of atomic energy.

8/ 217.F. Supp. 365 (W.D.Mo.-196G).
9/ 1Id at 368.%
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~ In Ingalls Steel Construction Co., et al., Y the NLRB held that it

was improper to take official notiCe that it is not unusuaiﬁfpr construc-
- tion work to stop because of weather cbndifions or that it fS'not.uhusua1

to fire construction vorkers without prior notice and without reasons

assigned, saying

~...such a matter should be proven in each case, as .it ﬁay
well be an important factor in the ultimate decision.ll1/

In Beatrice Foods Co. et a1.,1§/ described above,"fhe FTC held

that it would be improper to take official notice of the fact that sub-
stantial and continuous discrimination in price of a major grocery
product, such as milk, creates a probabifity of competitive injury,

because this was a major issue in the case.

In Whitney Telephone Answering Service,~§/ the FCC held that the :'

ence of existing service i "ea Was n he e information
abs f ting service in an area was not the type of i formatio

which could be officially noticed to support a finding of need for v

service required in Ticense hearings.

In BaTtimoré & Ohio R. Co. v. Aberdeen & Rockffsh:R. Co.gjéf the

Supreme Court affirmed a district court reversal of an ICC rate division .

10/-9 Ad L 2d 1044 (1960),

11/ 1d at 1045-46,

12/ 19 Ad L 2d 85 (1966).

13/ 20 Ad L 2d 72 (1966).

14/ 393 US 87, 21 L Ed 2d 219, 89 S Ct 280 (1968).




‘order because there was no substantial evidence for their finding

1

that_territoria].average costs were the same as comparative costs
incurred in handling Horth—South freight traffic. A1though not phrascd
in terms of official notice, the Court said, ‘

If we were to reverse the District Court, we would
1n effect be saying that the expertise of the Commission
is so great that when it says that average territorial
costs fairly represent the costs of North-South Lraff1c,
the controversy is at an end, even though the record dees
not reveal what the nature of that Horth-South traffic.is.
Administrative expertise would then be on its vay “to be-
coming 'a monster which rules with no Dract1ca] ]1m1Ls
on its discretion'.15/

In J. B. V1111‘ms Co., Inc. et al.,16/k a cy counsel souaht officisi

notice of over 100 pages of an HEW pub]ication concerning morta1ity
trends in cancer in a proceeding before the FTC. The hearing examiner
denied the request on the ground that

...the motion in question involves difficult, 'scientific,
factual concepts, which we believe have not often, if ever,
been before the Commission in their present context. Ve
believe thevefore that the Commission would not consider
such matters within its "...accumulative experiences and
knowledge..." The material in question is clearly, there-
for, not a proner subject for the taking of “off1c1a1
not1ce."1//

15/ 21 L-Ed 2d 224.
16/ 13 Ad L 2d 660 (FTC-1963).
17/ 1d at 663.



In dicta, the examiner stated,

It appears from the 1anquaoe of the Administrative
Procedure Act, that, when "official notice™ is taken
of the ex1stencn of certain facts, the burden of
ultimate parsuasion, or the burden of ultimaie Droof
as to the truth of those facts, is 311fted te the
-party who would "show the contrary.™ That there is
such a shift of the burden of proof is shown by the
fact that, unless the contrary is shown, the fact of
vhich "official notice" has been taken w111 .control,
Obv1ou°]y the procedural effect of taking "official
not1ce an have se:1ou> consnﬂuence” in Lﬂn the

prived of the on)urtuwva to see, o hnar, avd 0
cross-examine the witness, who has estah11snci tne
facts 1n auzstion.

As wie have observed, the accumulative exveriences and
the sense of justice of the common law trial judge
requive that he avoid such an injustice to th> party .
advers e1y affected by the fact to be noted by declining
to take “judicial notice" unless the material to be
noted is "...beyond the realm of dispute.” %o believe
that tqewe 1s sufficient analogy between the oractice Z
of taking "judicial notice", and the practice of taking
"official notice", to require that "official notice,"
like "judicial not1ce be not taken in doubtful cases.
Such, ve believe, has beeﬁ the practice of Lhe Commission
in the past:18/ (enphas1s added) .

In Dayco Cornorat1on v. FTC,= 19/ the Court of Appea]s for the S1xth

Circuit he]d that the FTC's use of off1c1a] notice of extensive testwnony
and findings which the FTC had taken and made in a,orev1ous case 1n—
~voNing a different automotive parts Jobber as a <ubst1tute for proof

in a later proceed1ng was impermissible. The Cou't stated,

't

18/ Id at 662-3
19/ 362 F.2d 180 (1966)
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We find the following dispositive here:

. "It needs no arqumant to demonstrate that agencies
may not take notice of the ‘litigation facts' in-
volved in a particular case; to do so would be to

-shift the burden of proof and make a mockery of the
hearing procedure. - The doctrine of notice should
be limited to facts of a genaral nature, reoresenting
jeneralizations distilled from repeated destonstra~

: "$0/ (emphasis aaded) ‘ T

e The foregoihg cases, it is evident that -official notice is
used very sparingly, baing limited to notice of general propositions
not constituting ultimate issues in the proceeding which are genefa11y-
"accepted among experts in the field. fhe data which the Citizens
ACommittee requests notice of is c]ear]y.not of this type. It is very
Speciffc in nature and the Commission has no basis_in<e&perience fgf.
knowing whether it is accurate and true. Notice of it is sougnt ¢
that this data can be a basis of a finding onvthé issue of'whether there
is adequale assurance that the plant can operate safely. |

Usé of official notice in this casé'should bz sharply distinguishéd

from use of official notice to become famiﬁiar,uith backgrouﬁd materials

in the field not used as the basis for finding of.a material fact.

. . 2]
An example of the latter occurred in Proctor & Gamble Co. v. FIC.oV
In this case, the petitioner challenged official notice of 43 extra-
record writings on economic, political and socizl issues, cited.in

the Commission's decision. The Court upheld such notice, stating,

20/ 1d at 185.

21/ 18 hd L 2d 894 (6th Cir.-1966). “ R
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These cited writings are general in nature. HNone of
them dealt with the facts in the present case. At no

place in its opinion did the Commission revard the
citations as evidence... The Commission annarently
- cited these writings to demonstrate that 1+5 docision

comported with economic authority.272/ - (emphasis added)

Clearly, éhé use of official notice sought by the CftjzenS-Committee
is not the same as in the Proctor case. 1In Proctor,: these documents
cited in the Comﬁ%ssion's opinion were informative, but ﬁnnecessqry '
to support the finding based on evidence submitted in the proCéed%ngv
Here, the Citizens Comﬁittée secks to have the data noticed treated
as evidence and to have it be thé_basis of a finding on an ultimate o
issue in the case. -
: ‘ * k% X% % o

In its request for further briefs, the Board expressed particular
interest.in tﬁqf”ohjecﬁion thaf the Commission Shou]d not notice resuTts
prepared by its 1aborétories." The trUphtbf "any technical or scientific
fact" contained in these reports does n&f become "within the knoﬁ]edge
of the Commission" as stated by 10 CFR § 2.743(i) mereiy because of the
fact that these reports were prepared under contract with the AEC. ﬁ
“Within the knOw]edge of the Commission" means generally accepted és
within the knowTedge of experts such as the Comnission, from.whateyer
source derived. The Commission is not required {orassume the~£ruth of
all data prepared for the AEC; nor isfit-]imited_to such dqta_in taﬁing
official notice. .

The official notice provision in 16 CFR 2.743(1) is neither unique

nor broader than that of_other agencies. Rather, the authority to take

27 TId At 89T
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of ".ut notice &F technical o scientific facts within the kn6w1edge

of an agency, as an expert body, is at least imh]ibit‘in the authority-

of «thzr administrative agencies.

The provision on official notice ‘in the AEC's régu}ations parallels
' 23/

those in the preliminary drafts of the Administrative Procedure Act .=

In the State Judiciary Committee Print of June, 1245 on the final version,

it i. stated fhat the rule of official notice is thafvrecommended by the

Attorney General's fu;flL;ee, part-:ularly the provision on ndticé)and
rebuttal.gﬂj The recommendation of the Attorney General's Commi ttee

‘pointed out

...that the process of official notice should not be
limited to the traditional matters of judicial notice
but extends proverly to all matters, as to which thex
agency by reason of its functions is presumed to be
expert, such as technical and scientific facts within

its specia]ized knowledge.25/

Most agencies régulations, like the APA itself, do not indicate
when official notice is appropriate. Howngr, some agencies have pro-
visions similar to the AEC's rule. The Federal Maritime,regulatﬁbn
states:

Official notice may be taken of such matters as might

be judicially noticed by the courts, or of technical

and scientific facts within the general knowledge of

the Commission as an expert body...26/

The FPC regulation fdrmer]y provided that official notice mgy be

taken of "...technical or scientific facts of established character

]

23/ legislative History: ﬂﬁhinistrative Procedure Act, Apbendix,
Sen. Doc. Mo. 248, p. 131, 79th Cong., end Sess. (19246).

24/ '1d at p. 32.

25/ See Attorney General's Manual on the Administrative Procedure Act
pp. 79-80 (1947). : P

26/ 46 CFR 502.226(a).

b4




The'ReVised Model State Administrative Procedure Act provides:

Notice may be taken of. judicially cogn1zab1e facts. In ..
addition, notice may be taken of generally recogn1zed
technical or scientific facts within the agency 's
spec1a11zed know]edge . 28/ :

In a treat1se explaining the Mode1 Act,2 / the author states,

[Given that agencies can notice that which courts: can,

the] problem arises...in connection with the questlon - :
how much beyond these Timits the agencies may go in : \
relying on conclusions developed as a result of their ' '
intensive experience in their specialized fields of

activity, as a basis for making factual findings as

to matters of a general nature which their experience

has taught them to be true.

The rh]e is now clearly emerging that an administrative
agency may take official notice of any generally recog-
nized technical or scientific facts within the agency's

Spec1a11zed know]edge . 30/

Thus, it is apparent that all agencies have imp1icit authority'to _
A

take official notice of technical or sc1ent1f1c facts within the1r

specialized know]edge and that the author1ty of the AEC to take official

notice is no broader than that of other agenc1es
Respectfully subm1tted

e 9770//68/ 0t

Mary M. Thorkelson
Counse] for AEC Regu]atory Staff

Dated at Bethesda, Maryland,
this 30th day of December, 1971.

28/ This provision or very similar provisions appear in the administrative

procedure acts of at least eight states. See Cooper, State Administra-
tive Law, Vol. 1, p. 414 (1965). : o ,

29/ Gooper, State Administrative Law (1965). 1In the Dayco case (supra

n. 19), the S1xth Circuit said

We be11eve that the most en11ghten1ng d1scuss1on of the
question [of official notice] ...is contained in a recent
treatise by Frank E. Cooper, a. d1st1nguwshed practitioner
of the Detro1t Bar and Professor of Law at the University
.0f Michigan. While his two-volume work bears the title
"State Administrative Law,”™ his observations are relevant
‘to the entire field of off1c1a1 notice.” (emphasis added) ..

Id at 186. ~ s
30/ Cooper, at p. 412. y |




UHITED STATES OF AVERICA

ATOMIC ENERGY COMISSI0N

In the Matter of .

CONSOLIDATED EDISON COMPANY OF
HEW YORK, INC." |

(Indian Point Statidn,.Unit No. 2)

)
)
)
)
)
)

Docket Mo. :50-247

NOTICE OF APPEARANCE

Notice is hereby given that the undérsianed attorney herewith enters

an appearance in the captioned matter. In accordance with § 2,713,

10 CFR Part 2, the fo]]bwing information is provided:

}
Name

Address
Telephone Number

Admissions

Name of Party.

Dated at Bethesda, Maryland, .
this 30th day of December, 1971.

Mary Thorkelson

United States Ateomic Enerqy Commission

Washington, D. C.. 20545

Area Code 201-073-7311
(or IDS Code 119-7311)

Supreme Court of I1linois

- Regulatory Staff

U. S. Atomic Enerqgy Commission
Hashington, D. C. 20545

_lﬁguidbmiﬁyug,
Mary Thorkelson
Counsel for AEC Regulatory Staff




URITED STATES

ATOﬂIC EHERGY cu

VAERICA ,‘3
sstov ¢

BEFORE THE ATOAIC SAFETY AND LICEHSIIG UOARD

In the Matter of. ‘

CONSOLIDATED EDISOH COMPANY OF
- HEW YORK, JHNC.

(Indian Point luc?ear henorat1ng
Unit No 2)

vvvv‘ st Mg N

Docket No. 50-247

CERTIFICAYE GF SERVICE

1 hereby cértify that copios ©f “fmswer of ALC Regulatory Staff to Request

for Further Briefs on Official Notice"
Hary Thorkelson, both dated December 30,

and "hotice of Appearance” filed by
1971, in the captioned matter have

been served on the follewing by deposit in thn United States mail, first
class or airmail, this 30th day of December, 1971:

Semiiel M. Jensch, Esg., Chairman
Atowmic SL et c L1cenq1rg Board
U. S. Atomic ¥ Cvrﬂ1§51on

ner
Vashington, D. C. 2

Dr. John C. Geyer, Chairman
Department of Geography and

Envivonmental Engineering
The Jdohins Honkins University
. Baltimore, Maryland 21218

Mr. R. B. Briggs, Director
Molten-Salt Reactor Program
Oak Ridge Mational Laboratory
P.0. Box Y :

Oak Ridge, Tennessce 37830

J. Bruce Macbonald, Esq.

Mew York State Atomic Energy
Council

112 State Sureet

“Albany, Hew York 12207

Angus Macbeth, Esaq.
Hatural Resources Defense
Council, Inc.

36 llast 44¢h Street

Rew York, Hew York 10036

‘Anthony Z. Roisman, Esq..
Bet].n, R015 W ard Kassler
1712 i Street, Lorithwest
Hashington, D. C. 20 36

Honorable Williem J. Burke
tayor o7 the Villaga of

_ Buchanan _
Buchanan, Hew York

Paul S. Shéliw, Esq'

‘New York State Attorney

General's QOffice
80 Centre Stirecet :
New York, Row York 10013

Leonard M. Trosten, Esa.
LeBoeuf, Lamb, Leiby & MacRae:
1821 Jdefferson Place. .U,
Washington, D. C. 2003¢ -

Mathaniel Goodrich, Esq , Chairman

Atomic Safety & L1cenn1ng bOu]d
Pana]

U. S. Atomic Enercy Commission

Hashington, D. C. 20545

i
i
]
|
|
i
|
i
|
i
i



George C. Arcaro, Fsq. - ' Mr. Stanley T. Robinson, Jr.
Citizen's League for Education  Chief, Public Proceedings Branch

About MNuclear Energy, Inc Office of the Secretary of the
135 Kensington Oval . .. Comnission

New Rochelle, New York 10805 U. S. Atomic Energy Commission

v : Washington, D. C. 20545
Algie A. Hells , Esq., Chairman '
Atomic Safety and Licensing Appea]

Board
U.S. Atomic Energy Comnission
Hashington, D. C. 20545

ba e 2, '
‘r‘\, ATy e\,\",'ﬂ“'“'ﬂ-\

Myron Karman ‘mi ’ '
Counsel for AEC Regulatory Suafu-




