
UNITED STATES OF AMERICA 
ATOMIC EMLRGY CONHISS ION 

In the Matter of ) 

CONSOLIDATED EDISO, .COMPANY OF ) Docket No. 50-2M7 
NEW YORK, IhC. ) 

(Indian Point Station, Unit No. 2)) 

ANSWER OF AEC REGULATORY STAFF TO RFQUST FOR 
FURTHER BRIEFS O" OFFICIAL NOTICE 

On Decemer 9, 1971, the AEC regulatory staff (staff) filed an 
answer to the motion of the Citizens Commiittee for the Protection of 

the Environment (Citizens Committee) that official notice he t :er 

of certain documents. On Decem,,ber 10, 1971, the Atomic S1fetV and 

Licensing Board (Board) requested further briefs req-rd nq the Citizens 

Cor.i ttee's motion,, with references to decisions rather th4rn secondary 

Sources.  

The staff opposes the motion to take official notice of data within 

the documents soeci fied because, first, such data do not constItute 

generally-accepted matters of common knowledge to exper ts in the area.  

71.,is is one criterion for both official and judicial notice, the main 

distinction being that, in an administrative proceedinn, technical 

and scientific facts may constitute matters of co;rim on kno,.vledge among 

experts. in an area w.,hich are not matters of comion know,,leIdge to non

experts and thus , would not be aooronri:bte for juwl icial notice.  
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One federal court has stated the test of the propriety of official 

notice in this way: 

Important in resolving [the question of the propriety 
of official notice] is the nature of the evidence thus.  
noticed. Are the noticed evidential facts ones of 
relatively wide knowledge consisting of general or 
universal propositions, on the one hand, or'specific 
proof relating only to the case under consideration 
and asserting a particular proposition, or a series 
of them, on the othei hand? A.court or administrative 
agency may properly take official notice of a denres
sion or decline in market values, but not the precise 
extent of such decline as it affects value of particular 
property of a utility company in a proceeding to fix a 
fair rate.l/ 

That official notice is limited to generally accepted proposiions 

which it is reasonable to presume are true and noncontroversial is evi

dent from the types of facts which have been held to be proper tObe 

officially noticed in agency and court decisions.  

In Beatrice Foods Co. et al. the FTC held that it was proper 

to officially notice the facts that the retail grocery business was 

highly competitive, net-profits were low, pricing was-important in 

ability to compete, that low wholesale prices to some groceries but 

not all hurt those not granted low prices, that milk was a staple, 

highly standardized and sold by almost all food retailers. The 

Coninission stated, 

1/ U.S. ex rel. Dong Winq et al. v. Shauqhnessv, 116 F.Supp. 745, 749 

- sT . . - .

2/ 19 Ad L 2d 85 (1966).
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[The Commission] is entitled to rely on established general 
facts within the area of its expertise subject to a re
spondent's right to rebut.3/ 

In Manco Watch Strap Co., Inc. et al.,- the FTC upheld official 

notice that a substantial segment of the public assumes that unmarked 

watch-bands are American~made and prefers such &mstically-made bands 

because such fact had been found to'be true in "scores, if not hutdreds," 

of other cases before the agency.  

In Brite Manufacturing Co. et al. v. FTC,5_' the Court of Appeals 

for the District of Columbia upheld official notice that a substantial 

number of Americans prefer American products and that the public pre

sumes a product to be of domestic origin when foreign origin is not.  

disclosed, repeating the statement in Manco that the FTC "...was entitled 

to rely on established general facts within the area ,of its expertise...  

It is to be emphasized that in all these cases where use of official 

notice was upheld because the noticed facts were generally accepted 

propositions, the opponents of official notice still had an opportunity 

to rebut those facts after notice, even though the-'agency properly 

determined that they were well-established.  

3/ Id at 86.  

4/ 12 Ad L 2d 184 (1962).  

5/ 347 F.2d 477 (1965).  

6/ Id at 478.



0 
-4

It seems clear from the type of-facts held offi.cially noticeable 

in the foregoing cases that, to use official notice, the facts :,must 

be general and well-established propositions, widely accepted as true 

7/ among experts because of their experience in the field concerned.

From these cases and the cases which follow it is clear that when the 

facts are either somewhat more specific, adjudicative, or critical to 

the resolution of an issue, or when a presiding officer has no basis in 

experience to presume the truth of a proposition, official notice is 

improper.  

In Cook v. Celebrezze,- / a federal court held that it was improper 

for a hearing examiner in a disability benefit case to take official 

notice of an electroencephalographic report, stating, 

...If the examiner's opinion is founded on special study, 
reading or consultation not in the record, the hearing 
examiner has made use of extra-record infor.ation, not a 
matter of co!mIon knowledge, from unspecified sources...  
Administrative agents and agencies are not Privileqed to 
take [official] notice of evidentiary material which is 
not a matter of common knowledge...  

In an administrative hearing where tfhe facts, as in the 
case at bar, are (1) adjudicativei (2) disput!d, and (3) 
critical, nothing less than submission throuch evidence, 
subject to cross-exarination and rebuttal, will normally 
suffice. 2 Davis, Administrative Law Treatise § 15.10, 
p. 403.9/ 

7/ An example of this type of fact is given in Appendix A, § III(f)(2) 
of 10 CFR Part 2: "...a board might take 'official notice' of the 
fact that high level wastes are encountered riainly as liquid residue 
from fuel reprocessing plants." Certainly this is not the tyne of 
fact judicially noticeable, since it is not a matter of comnion 
knowledge *among laymen. Rather, it is an elxample or a .qeneral and 
well-established scientific fact within the com,,,,.,on know.iledcl,? of 
the Coi~iission as an expert body in the field of atomic energy.  

8/ 2i7.F. Supp. 366 (W.D.Vo.-196§).  

9/ Id at 368.
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In -Ingalls Steel Construction Co., et al., I0/ the NLRB held that it 

was improper to take o.fficial notice that it is not unusual for construc

tion work to stop because of weather conditions or that it is not unusual 

to fire construction workers without prior notice and without reasons 

assigned, saying 

...such a matter should be proven in each case, as it may 
well be an important factor in the ultimate decision.ll/ 

In Beatrice Foods Co. et al.,1/ described above, the FTC held 

that it would beimproper to take official: notice of the fact that sub

stantial and continuous discrimination in price of a major grocery 

product, such as milk, creates a probability of comp.-,)etitive injury, 

because this was a major issue in the case.  

In Whitney Telephone Answeringi Service,13/ the FCC held that the 

absence of existing service in an area was not the type of information 

which could be officially noticed to support a finding of need for 

service required in license hearings.  

In Baltimore & Ohio R. Co. v. Aberdeen & Rockfish R. Co..--' the 

Supreme Court affirmed a district court reversal of an ICC rate division 

10/ 9 Ad L 2d 1044 (1960), 

I1/ Id at 1045-46.  

12/ 19 Ad L 2d 85 (1966).  

13/ 20 Ad L 2d 72 (1966).  

141/ 393 US 87, 21 L Ed 2d 219, 89 S Ct 280 (1968).
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order because there was no substantial evidence for their finding 

that-territorial average costs were the same as comparative costs 

incurred in handling North-South freight traffic. Although not phrased 

in terms of official notice, the Court said, 

... If w'e were to reverse the District Court, we would 
in effect be saying that the expertise of the Commission 
is so great that when it says that average territorial 
costs fairly represent the costs of North-South traffic, 
the controversy is at an end, even though the record does 
not reveal what the nature of that North-South traffic is...  
Administrative expertise would then be on its way-to be
coming 'a monster which rules with no practical limits 
on its discretion'.15/ 

In J. B. Williams Co., Inc. et al.,16b agency counsel souoht officip'! 

notice of ovcr 100 pages of an HEW publication concerning mortality 

trends in cancer in a proceeding before the FTC. The hearing examiner 

denied the request on the ground that 

...the motion in question involves difficult,-scientific, 
factual concepts, which we believe have not often, if ever, 
been before the Commission in their oresent context. We 
believe therefore that the Commission would not consider 
such matters within its "...accumulative experiences and 
knowledge..." The material in question is clearly, there
for, not a proper subject for the taking of "official 
noti ce. "1 7/ 

_5/ 21 L-Ed 2d 224.  

16/ 13 Ad L 2d 660 (FTC-1963).  

17/ Id at 663.
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In dicta, the examiner stated, 

It appears from the lanuaoe of the Administrative 
Procedure Acttht when "officia noti-J&_7s tcken 
of the existence of certain facts, the burden of 
ultimate oersuasion, or the burden of ultimate proof, 
as to the truth of those facts, is shifted to the 
_arty who .oul & how the contrary." That there is 
such a s-ift of the burden of proof is shown by the 
fact that, unless the contrary is shown, the' fact of 
which "official notice" has been taken will control.  
Obviously the procedural effect of taking "official 
notice" can have serious consea.ences n ,that the 
pfartyaainst vlOil noted facts are directed is d
c r o s s T--e>' nl e - -3 t 7,tl t y - o - s e t o h oao ' d t 

cross -!Jxafi tie the witness, who has estali shed the 
facts in __sTion.  

As we have observed, the accumulative e.oericnces and 
the sense of justice of the common law trial judge 
require that he avoid such an injustice to th _ party 
adversely affected by the fact to be noted by declining 
to take "judicial notice" unless the material to :be 
noted is "...beyond the realm of dispute." !e believe 
that there is sufficient analogy between the practice 
of taking "judicial notice", and the practice of taking 
"official notice", to require that "official notice," 
like "judicial notice", be not taken in doubtful cases.  
Such, we believe, has been the practice of the Commission 
in the past'.18/ (emphasis added) 

In Dayco Corporation v. FTC, - 9 / the Court of Appeals for the Sixth 

Circuit held that the FTC's use of official notice of extensive testimony 

and findings which the FTC had taken and made in a previous case in

volMng a different automotive parts jobber as a substitute for proof 

in a later proceeding was impermissible. The Court stated, 

18/ Id at 662-3.

19/ 362 F.2d 180 (1966).



We find the following dispositive here: 

"It needs no argumnt to demonstrate that aqencies 
may not take notice of the 'litigation facts' in
volved in a particular case; to do so would'be to 
shift the burden of proof and make a mockery of the 
hearing procedure. - The doctrine of notice should 
be 1i v,ii-e3_ to ffacts of a qeneral nature re , resentinq 

enrfi, ations d-istil led from repeated dn;c--stra
e:I,'. £/-(el iasisa ed) 

Fm the foregoing cases, it is evident that official notice is 

used very sparingly, being limited to notice of general Propositions 

riot constituting ultimate issues in the proceeding which are generally 

accepted among experts in the field. The data vhich the Citizens 

Committee requests notice of is clearly not of this type. It is very 

specific in nature and the Commission has no basis in experience for 

knowing whether it is accurate and true. Notice of it is sought so 

that this data can be a basis of a finding on the issue of whether there 

is adequate assurance that the plant can operate safely.  

Use of official notice in this case should b sharply distinguished 

from use of official notice to become familiar with background materials 

in the field not used as the basis for finding of.a material fact.  

An example of the latter occurred in Proctor & Gamhle Co. v. FTC.? 

In this case, the-petitioner challenged official notice of 43 extra

record writings on economic, political and social issues, cited..in 

the Commission's decision. The Court upheld suC1; notice, stating, 

20/ Id at 18G.  

21/ 18 Ad L 2d 894,(6th Cir.-1966).
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These cited writings are general in nature. None of 
them dealt with the facts in the present case. At no 
p lace in its opinion did the Commission regard the 
citations as evidcnce... The Commission apparently 
cited tese -inqs to demonstrate that it's decision 
comported 'vi th economnic I ti3t_-..2-- e- --ass added) 

Clearly, the use of official notice sought by the Citizens Comniittee 

is not the same as in the Proctor case. In Proctor,:. these documents 

cited in the Commission's opinion were informative, but 'unnecessary 

to support the finding based on evidence submitted in the proceeding., 

Here, the Citizens Comittee seeks to have the data noticed treated 

as evidence and to have it be the basis of a finding on an ultimate 

issue in the case.  

In its request for further briefs, the Board expressed particular 

interest in the "objecf.ion that the Commission should not notice results 

prepared by its laboratories." The truth of 'any technical or scientific 

fact" contained, in these reports does not become "within the knovledge 

of the Commission" as stated by 10 CFR 2.743(i) merely because of the 

fact that these reports were prepared under contract wVith the AEC..  

"Within the knowledge of the Commission" means generally accepted as 

within the knowledge of experts such as the Commission, from whatever 

source derived. The Commission is not required to assume the truth of 

all data prepared for the AEC; nor is it limited to such data in taking 

official notice.  

The official notice provision in 10 CFR 2.743(i) is neither unique 

nor broader than that of other agencies. Rather, the authority to take

2-27 Id at 897.
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of7 '., notice Y" technical &, scientific facts within the knowledge 

of an agency, as an 'expert body, is at least implicitin the authority

of MW,- administrative agencies.  

The provision on official notice in the AEC's regulations parallels 

those in the preliminary drafts of the Administrativc Procedure Ac.-

In the State Judiciary Committee Print of June, 1945 on the final version, 

iti!. stated that the rule of official notice is that recommended by the 

Attorney Gencral 's f,> Aee, part".ularly the provision on notic e and 

rebuttal.24/ The recommendation of the Attorney General's Committee 

pointed out 

...that the process of official notice should .not be 
limited to the traditional matters of judicial notice 
but extends properly to all matters, as to which the".: 
agency by reason of its functions is presumed to be 
expert, such as technical and scientific facti within 
its specialized knowledge.25/ 

Most agencies' regulations, like the APA itself, do not indicate 

when official notice is appropriate. However, some agencies have pro

visions similar to the AEC's rule. The Federal Maritime regulation 

states: 

Official notice may be taken of such matters as might 
be judicially noticed by the courts, or of technical 
and scientific facts within the general knowledge of 
the Commission as an expert body.. .26/ 

The FPC regulation formerly provided that official notice may be 

taken of "...technical or scientific-facts of established character 

-2.3_- i- --Tstory:7 Administrative Procedure Act, Appendix, 
Sen. Doc. No. 248, p. 131, 79th Cong., 2nd Sess. (1916).  

24/ Id at p. 32. o 
25/ See Attorney General's Manual onithe Administrative Procedure Act, 

pp. 79-89 (1947).  

/ .46 CH- 502.226(a).



The Revised Model State Administrative Procedure Act provides: 

Notice may .be .taken of. judi ci ally cogni zable facts... In.., 
addition, notice may be taken of generally recognized 
technical or scientific facts within the agency's 
specialized knowledge... 28/ 

In a treatise explaining the Model Act,- -/ the author states, 

(Given that agencies can notice that which courts can, 
the] problem arises...in connection with the question 
how much beyond these limits the agencies may go in 
relying on conclusions developed as a result of their 
intensive experience in their specialized fields of 
activity, as a basis for making factual findings as 
to matters .of a general nature which their experience 
has taught them to be true.  

The rule is now clearly emerging that an administrative 
agency may take official notice of any generally -recog
nized technical or scientific facts within the agency's 
specialized knowledge .... 30/ 

Thus, it is apparent, that all agencies have implicit authority to 
I 

take official notice of technical or scientific facts within their 

specialized knowledge and that the authority of the AEC to take official 

notice is no broader than that of other agencies.  

Respectfully submitted, 

Mary M. Thorkelson 
Counsel for AEC .Regulatory Staff 

Dated at Bethesda, Maryland, 
this 30th day of December, 1971.  

28/ This provision or very similar provisions appear in the administrative 
procedure acts of at least eight states. See Cooper, State•Administra
tive Law, Vol. 1, p. 414 (1965).  

29/ Cooper, State Administrative Law (1965). In the Dayco case (supra 
n. 19), the Sixth Circuit said 

We believe that the most enlightening discussion of the 
question [of official notice] ...is contained in a recent 
treatise by Frank E. Cooper, a. distinguished practitioner 
of the Detroit Bar and Professor of Law at the University 
of Michigan. While his two-volume work bears the title 
"State Administrative Law," his observations are relevant 
Wtothe entire field of official notice." (emphasis added).  

Id at 186.

30/ Cooper, at p. 412.



UNITED STATES or AMERICA 
ATOMIC ENERGY COM1ISSlON 

In the Matter of ) 
) 

CONSOLIDATED EDISON COM*1PANY OF ) Docket No.150-247 
NEW YORK, INC. ) 

" ) 
(Indian Point Station, Unit No. 2)) 

NOTICE OF APPEARANCE 

Notice is hereby given that the Undersigned attorney herewith enters 

an appearance in the captioned matter. in accordance with § 2.713, 

10 CFR Part 2, the following information is provided: 

Name Mary Thorkelson 

Address United States Atomic Energy Commission 
Washington, D. C., 20545 

Telephone Number Area Code 301-973--7311 

(or IDS Code 119-7311) 

Admissions - Supreme Court of Illinois 

Name of Party. Regulatory Staff 
U. S. Atomic Energy Comnission 
Washington, D. C. 20515 

r1a rI0rke W son 
Counsel for AEC Regulatory Staff 

Dated at Bethesda, Maryland, 
this 30th day of December, 1971.
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UNITED STATES OF, A.ERICA 
ATOMIC ENERGY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of I 

CONSOLIDATED EDISON COMPANY OF 
.NEW YORK, INC.  

(Indian Point Nuclear Generating 
Unit No. 2)

Docket No. 50-247

CER JFfJC4 T ;0F SERVICE

I hereby certify that Cpis i i "swer of AEC Regulatory Staff to Request 
for Further Briefs on Official Notice" and "Notice of Appearance" filed by 
Mary Thorkelson, both dated December 30, 1971, in the captioned matter have 
been served on the folloving by deposit in the United States mail, first 
class or airmail, this 30th day of December, 1971:

Samiel P. Jensch, Esq., Chairman 
Atomic Safety and Licensing Board 
U. S. Atomic Enery Cohnlission 
Washington, D. C. 20545 

Dr. John C. Geyer, Chairman 
Department of Geography and 

Environmental Engineering 
The Johns Hopkins University 
Baltimore, Maryland 21218 

Mr. R. B. Briggs, Director 
[,ol ten-Salt P.Reactor Program 
Oak. Ridge [,!ational Laboratory 
P.O. Box Y 
Oak Ridqe, Tennessee 37830 

J. Bruce MacDonald, Esq.  
New York State Atomic Energy 
Council 

112 State Street 
Albany, ew York 12207 

Angus Macbeth, Esq.  
Natural Resources Defense 
Council, Inc.  

36 West 44th Street 
New York, Now York 10036

Anthony Z. Roisman, Esq.  
Berlin, Roisman and Kessler 
1712 N Street, Northwest 
Washington, 0. C. 20033 

Honorable -illiam J. Burke 
Mayor of the Village of 

Buchanan 
Buchanan, lew York 

Paul S. Shemin, Esq.  
New York State Attorney 

General's Office 
80 Centre Street 
New York, New York 10013 

Leonard 11. Trosten, Esq.  
LeBoeuf, Lamb, Lei by .t iacRae.  
1821 Jefferson Place; NH.  
Washington, D. C. 20036 

Nathaniel Goodrich, Esq., Chairman 
Atomic Safety & Licensing Board 

Panel 
U. S. Atomic Energy Comission 
Washington, D. C. 205'15
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George C. Arcaro, Esq.  
Citizen's League for Education 
About Nuclear Energy, Inc.  

13,5 Kensington Oval , 
New Rochelle, New York 10805 

Algie A. Wells , Esq., Chairman 
Atomic Safety and Licensing Appeal 

Board 
U.S. Atomic Energy Commission 
Washington, I). C. 20545

Mr. Stanley T. Robinson, Jr.  
Chief, Public Proceedings Branch 
Office of the Secretary of the 

Commission 
U. S. Atomic Energy Commission 
,,ashington, D. C. 205-5,

Myron Karan ..  
Counsel for AEC Regulatory Staff


