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RESPONSE OF AEC REGULATORY STAFF TO MOTION OF CITIZENS COMMITTEE
FOR THE PROTECTION OF THE ENVIRONMENT FOR RECONSIDERATION AND
ALTERNATIVELY TO_CERTIFY QUESTIONS INVOLVED TO THE COMMISSION

On March 15, the Citizens Committee for the Protection of the Environ-
ment (Citiiens Committee) moved the Appeé] Board to reconsider its memorandum
of March 10, 1972 which decided the two questions certified by the presiding
Atomic Safety & Licens1ng Board relative to the Interim Criteria for
Emergency Core Cooling Systems (ECCS) and in the alternative to certify the
questions to the Commission.

In its motion, the Citizens Committee relies a]most exclusively on
a recent decision of the United States Caurt of Appea]s for the'D. C
Circuit (Kennecott Copper v. EPAmd_~_;_,F 2d ____ 3 ERC 1682) as a

basis fbr'its request to.the Appeal Board to reconsider'its'decision of

March 10, 1972, The cifed case hawever‘does not support,the.c1tizens

Cormittee contention with respect to the issuance oflthe Cfiteria'by the
. Commission whicﬁ is governed by the rulemaking provisidns of Section 4 of

the Administrative Procedure Act, as amended, 5 USC 553. As the Appeal
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"In essence. the Commission by this notice found that application

of the revised Interim Criteria which constituted a tightening of

safety requirements not only for facilities involved in pending

or future licensing proceedings but also for operating facilitfes,

was necessary in the interest of the public health and safety

and that delay would compromise the public health and safety."

The Appeal Board went on to find that the notice qu sufficient to

satisfy the requirements of 5 uUsC § 553(b) for a findingiof good cause and
brief statement of reasens for dispensing with notice of proposed rulemaking
and the requirements-of 5 USC 8§ 553(d)(3) for a finding of good cause and
the 1mmed1&te effectiveness of the rule. The Citfzens Commi ttee coﬁcedeé
in 1ts motion that the Court 1n the Kennecott Copper case held that "the
same thorough statement required-for an adJud1catory.proqeeding is not
requiréd for an informal rule-making.“ “In fact, the coufé'held that EPA's
rulemaking promulgation in question did in fact comply with the requirement
of Section 4 of the Adm1n1strative Procedure Act, but that it needed addi-
tional information from EPA to enable the Court te decide whether the
regulation was valid. The Appeal Board, in its decision noted that the
Commigsion "gave‘opportunity for'additional cbhhents to'bevsubmitted, and
is also engaged. in extensive additional public rulemaking procedures on
the subject.” In summary, the reasonings and explanation given by the
Commission for avoiding tﬁe delay of protracted ruiemaking and in the
_intefest of public health and safety are within statutorily permitted
discretion and the Kennecott decision does not alter the fact that the

~ Appeal Board was correct in its decis1on of March 10 1972,

With respect to the Citizens Conmﬂttee alternative motion for certi-
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ficaticn to the Cannﬁssion, the staff urges the Appaal Board. that no valid
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RESPONSE OF AEC REGULATORY STAFF TO MOTION OF CITIZENS COMMITTEE
FOR THE PROTECTION OF THE ENVIRONMENT FOR RECONSIDERATION AND
ALTERNATIVELY TO CERTIFY QUESTIONS INVOLVED TO THE COMMISSION

On March 15, the Ci;izens Commi ttee for the Protection of'the Environ-
ment (Citiiens ComﬁTtﬁééglﬁoved the Appeal Board to reconsider its memorandum
of March 10, f972 which decided the two questions certified by the presidirg
Atomic Safety & Licensing Board relative to the Interim Criteria for
Emergency Core Cooling Systems (ECCS) and in the alternative to certify the
questions to the Commfssion.

In its motion, the Citizens Committee relies almost exclusively on

a recent decision of the United States Court of Appeals for the D. C.

Circuit (Kennecott Copper v. EPA _ F2d 3 ERC1682) as a
basis for its request-fo the Appeal Board to reconsider its decision of
March 10, 1972. The cited case however does not support the Citizens
Commi ttee contentidn with respect to %he issuance of the Criteria by the
Commission which is governed by the rulemaking provisions of Section 4‘of
the Administrative Procedure Act, as amended, 5 USC 553. As the Appeal

Board clearly stated in its March 10 decision:




| argument has been subnﬁtted by the Citizens Committee fbr such certifica-
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tion. The intervenor has utilized the. presont ECCS ruiemaking hearings

; , to support its contention that the Commission shouid now rule on the ECCS
questions certifiedlby~the_£icensing7Board and decided by the Appeal Board.
The Commission has declared that iicensing cases in beingvare to “proceed

: expeditiously with the aspects of the application related to the Commission's

licensing requirements under the Atomic Energy Act...." (Appendix D of 10
CFR Part 50). The rule cited for such certification (10 CFR 2.758(d))
requires more than a formal -recital of the fact that "the questions raised’

by this proceeding and in this Petition for Reconsideration appear to fall

within the area of major ... questions of ... law or procedure " The inter-
venor herein relies heavily on the fact that there may be much time lost in .
thé licensing of p]ants'as a result of some_future litigation, but the

Appeal Board must make fts decision on this motion not on the basis of

‘ | implied, future legal action, but on the merits\of the contentions before

it. | | |
- In view of the foregoing, the regulotory staff urges the Appeal Board
to deny the Motion for Reconsideration and deciine to certify the questions
involved to the Commission. .

'Respectfuiiy submitted,

Myron Karman
- Counsel for AEC Regulatory Staff .

2 - Dated at Bethesda, Maryland = : : _
; __this 27th day of March, 1972 _ — , - ‘
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"In essence, the Commission by this notice found that application
of the rev1sed Interim Criteria which constituted a t1ghten1ng of
safety requirements not only for facilities involved in pending

- or future 11cens1ng proceedings but also for operating facilities,
was necessary in the interest of the public health and safety
and that delay would compromise the public health and safety."

The Appeal Board went on to find that the notice was sufficient td
satisfy the requirements of 5 USC § 553(b) for a finding of good cause and
brief statement of reasons for dispensing with notice of proposed rulemaking
and the requirements of 5 USC § 553(d)(3) for a finding of good cause and
the immediate effectiveness of the rule. The Citizens Committee concedes

in its motion that the Court in the Kennecott Copper case held that "the

- same thorough statement required for an adjudicatory proceeding is not -
required for an informal rule-making." In fact, the court held thqt.EPA's
rulemaking promulgation in question did in fact comply with_the requirement
of Section 4 of the Administrative Procedure Act, but that it needed addi-
tional information from EPA to enable the Court to decide whether the,.
regulation was valid. The Appeal Board, in its decision noted that the
Commission "gave opportunity for additional comments to be submitted, and
is also engaged in extensive additional public rulemaking procedures on
the subject." In sumﬁary, the reasonings and explanation given by the
Commission for avoiding the delay of protracted rulemaking and in the
interest‘of public health and safety are within statutorily permitted .
discretion and the Kennecott decision does not alter the fact that the
Appeal Board was correct in its decision of March 10, 1972.

With respect to the Citizens Committee a]ternatfve'motion for certi-

fication to the Commission, the staff urges the Appeal Board that no valid
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argument has been submitted by the Citizens Committee for such certifica-
tion. The intervenor has utilized the present ECCS rulemaking hearings
to support 1fs contention that the Commission should now rule on the ECCS
questidns.certified by the Licensing Board and decided by the Appeal Board.
The Commission has declared that licensing cases in being are to "proceed
expeditiously With the aspects of the application related to the Commission's
licensing requirements under the Atomic Energy Aét...." (Appendix D of 10
CFR Part 50). The rule cited for such certification (10 CFR 2.758(d))v
requires more than a formal recital of the fact that "the questions raised
by this proceeding and in this Petition for Reconsideration appear tQ fall
within the area of major ... questions of ... law or procedure." The inter-
venor herein relies heavily on the fact that there may be much time lost in
the licensing of plants as a result of some future'litjgation, but the
Appeal Boakd must make its decision on this motion not on the basis of
implied, future legal action, but on the.merits of the contentions befdre
it. | ._

In view of the foregoing, the regulatory staff urges the Appeal Board
to deny the Motion fdk Reconsideration and decline to>certify the questions

involved to the Commission.

Respectfully submitted

Dated at Bethesda, Maryland
this 27th day of March, 1972.
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