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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 
 

09-892-HLW-CAB04 
Thomas S. Moore, Chairman 

Paul S. Ryerson 
Richard E. Wardwell 

  
In the Matter of: ) January 13, 2010 
 ) 
U.S. Department of Energy ) 
 ) Docket No. 63-001 
(High Level Waste Repository   ) 
Construction Authorization Application)  ) 
 ) 
 

ERRATA TO U.S. DEPARTMENT OF ENERGY CONSOLIDATED REPLY BRIEF  
ON PHASE 1 LEGAL ISSUE SAFETY CONTENTIONS  

 
 It has come to the U.S. Department of Energy’s (DOE) attention that its Consolidated 

Reply Brief on Phase 1 Legal Issue Safety Contentions (DOE’s Reply), filed on January 6, 2010, 

contains an error in the section addressing contentions NEV-SAFETY-009, -010, -011, -012, -

013, and -019.  The error concerns footnote 36.  The footnote incorrectly cites to the Nuclear 

Regulatory Commission’s Final Rule regarding Disposal of High-Level Radioactive Wastes in a 

Proposed Geologic Repository at Yucca Mountain, NV.1  The correct citation is to the 

Environmental Protection Agency’s (EPA) Final Rule regarding Public Health and 

Environmental Radiation Protection Standards for Yucca Mountain, NV.2  The text in the body  

                                                 

1  66 Fed. Reg. 55,732, 55,757 (Nov. 2, 2001). 
2  66 Fed. Reg. 32,074, 32,122 (June 13, 2001). 
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of DOE’s Reply correctly attributes the quotation to the EPA.  Attached is a Table (Attachment 

1), which identifies the page on which this error occurs and identifies the text to be corrected.  

Also attached is a replacement for the affected page (Attachment 2), reflecting the correction 

identified in the table. 

      Respectfully submitted, 

      Signed (electronically) by Raphael P. Kuyler                                     
      Raphael P. Kuyler 
      Counsel for the U.S. Department of Energy 
      Morgan, Lewis & Bockius LLP 
      1111 Pennsylvania Avenue, N.W. 
      Washington, DC 20004 
 
      James Bennett McRae 
      Martha S. Crosland 
      U.S. Department of Energy 
      Office of the General Counsel 
      1000 Independence Avenue, SW 
      Washington, DC 20585 
 
 
Dated in Washington, DC  
this 13th day of January 2010 
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Attachment 1 
 
 

ERRATA TO U.S. DEPARTMENT OF ENERGY CONSOLIDATED REPLY BRIEF ON 
PHASE 1 LEGAL ISSUE SAFETY CONTENTIONS 

 
Page Number; Footnote Number Correction: 

Page 10; 
Footnote 36 

Delete:  66 Fed. Reg. at 55,757 (emphasis added). 
Insert:  Public Health and Environmental Radiation 
Protection Standards for Yucca Mountain, NV, 66 Fed. 
Reg. 32,074, 32,122 (June 13, 2001) (emphasis added). 
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upon the geologic record.34   In particular, as DOE demonstrated in its Initial Brief, in 

accordance with Congress’s instructions in the Energy Policy Act of 1992, the EPA contracted 

with the National Academy of Sciences (NAS) to provide findings and recommendations on this 

and other issues.  The NAS did so and its report recommended reliance on the geologic record.35  

The EPA then promulgated 40 C.F.R. § 197.15, which likewise required DOE to project changes 

in climate specifically based on the geologic record.  In this regard, the EPA specifically 

concluded that “[t]he evidence preserved in the relatively recent geologic record provides a 

means to reasonably bound the range of possible conditions.”36  As Congress mandated, the 

NRC’s current regulations are consistent with that EPA standard and should be interpreted to 

authorize use of the same geologic-record standard.37  Indeed, just this year, the NRC re-affirmed 

that “[a]ll climate predictions are based on and calibrated to evidence of past climates 

contained in the geologic record.”38  

 In arguing for a different conclusion, Nevada relies primarily on a single fragment of text 

from the Commission’s extensive Statements of Consideration on the topic of climate change in 

the Part 63 Final Rule.  That fragment reads as follows: “the Commission [stated], among other 

things, that ‘it is important to include the consideration of climate change in both the geosphere 

and the biosphere performance assessment calculations to ensure that the conceptual model of 

                                                 
34  See U.S. Department of Energy (High-Level Waste Repository), CLI-08-12, 67 NRC 386, 391 (2008) 

(“Recourse to regulatory history is not necessary unless the language and structure of the regulation reveal an 
ambiguity that must be resolved.”) (emphasis added) (citing Long Island Lighting Co. (Shoreham Nuclear 
Power Station, Unit 1), ALAB-900, 28 NRC 275, 288 (1988)). 

35  See NAS, Technical Bases for Yucca Mountain Standards at 9, 77-78, 91-92 (Aug. 1, 1995). 
36  Public Health and Environmental Radiation Protection Standards for Yucca Mountain, NV, 66 Fed. Reg. 

32,074, 32,122 (June 13, 2001) (emphasis added). 
37  DOE Initial Brief on Nev-Safety-009, -010, -011, -012, -013 and -019 at 5. 
38  Implementation of a Dose Standard After 10,000 Years, 74 Fed. Reg. 10,811, 10,818 (Mar. 13, 2009) 

(emphasis added). 
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