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The Atomlc SaIetJ -and- Llcens¢ng Board by

a letter dated Uarch ?O 1971 has asked 1ntervenors
in thls:matte; to submlt a brie"of_the law on the

. following questions:

1. 1Is 1t perm1Sfiole and proner to make
an 1nterrogatlon concernlng the de01s1onal process
undertamen by a. regulatory Comm1s51on in the adoption
of a rule9 o |

2. ,What.eXtent_and scope, ihciuding the

extent of the public record, is required in a rule-

making procedure?




®

;3;

'_comment,_and
 and content?

:Must“thedproposed ruleg_Submitted for

thefadopted ruleVBe_similar_in'scope,

Is the present feCord in this matter

adequate for ruling on the issues raised by Interve-

nors?

Thlo memorandum of 1aw 15 submltted 1n |

trésponse'uo tqe questlons posed oy the Board :

' POII‘FI* I

. IS IiT D?RMLQSAbLo AND PROPE
TO MAKE AN INTERROGATION OF T

1

Lﬂwixw,

TDVCISIOA.' PROCESS ”““ERTAAA% f &
OPTION

GJLALO“Y COMMISSION IN THE A
. OF A RULE? -~ - - . ‘

intervehors have‘attempted"to answer this.

” questlon in the memorandum submltted on Aprll 2:,1971:.

in. support 01 thelr motions for dlscove”y.

- Slnce the submis51on of that memorandum,

Citizens to Preserve Overton Park Inc., v. Volge,

___U.Se__, 39 L.w. 487 (March 2, 1971), has

come ‘to the attentlon of Intervenors. In that case

the petitioners sought to have the Court set aside a

‘decision af the Secretaryvof'Trahsportation contending



® &
that the Se:>retary had falled to comp'y with the terms
of the Administrative Procedure Act in reaching his
decision under :tne federa' hicghway statutes, The
Supreme Court rel'd that in order to set aside the
Secretary's determination a reviewing court "must
consider wrerzrer the decision was tased on a consider-
tion of tre reevent factors and wnether there has
Yeen a elezr crror/iudement,” 30 1. 4, at Logi=liDgo
The Court fourd that the record in the case before 1t
wag insufiicient 2rd remended the matcer To The Tower
court,

The opinlion then coes on to consider the

courses open to thne lower court and says:

"The Court may require the administrative
offielzls who participated in the decision
to five testimonw explaining that actics.

T eourse; sSucno ingulry lucto “ve menta’
processes of administrative decision malkers
is usually to De avolded, United States v,
[Mor-an, 313 U2, o9, LoD (‘Tk"}. Ang

trative findings
m

wihere there are administrativ

that were made at the same time as tze
decision, 25 was the case 1n lior7an, there
must be a stronc showlng of bad faith or
improper behzvior before sueh an inguiry
can te nmade, DBut here *“epe are no sucn
forma® findings and it may e that the
onl7 way there can be effective judicia’
review is br examining the cecision makers
themselves, See Shauchnessv v, Accardi,
360 1,5, 230 (’9‘55 . 39 E; = aF BoGR,

Overton PBark is not on al? fours with the

matter present!y before this Board, 1n CGveriton fark




-a particular fundinz decision about a sin We hi*Hwav
lroute was at issue Here Intervenors cna”enﬁe a

- more ~enera ized ru’e )¢ ict resy’ ts from the adminis ra;
-.tive ru-e-ma%ingﬂnro~edure.:~In adcition, Intervenors'
.coctend +kat the .ationa ndvironnen*a- Po 1c'r Act

1ea?es even_’eS° room for a~e eV discretion tnan t“

statute vonsticed in C rerton Park" .}everthelesS,_

: Ouerton‘?ark“'s reierar-'to this matter In Poin%t II.
belowdinter#eno S develop tneir arrument that th |
,reouirement‘of'axfully articu‘ated and reaooned
s*statement to. Sunnort administ ative action appiies e
:»more forcefuilysin ruie-makine than in decisions ’or *
"the-grantinQiof'Iunds.‘ The Administrative Procedure
Aet requvre anuazency to nrovide a statement on73
'reasons in a ru‘e-makincr procedure (5 L S C. '§A§53(c)):
o)

Sucn a statement is not required for the granting

funds which was at issue in Overton P rit (5 U{S;C,

§ 553(a) (2)).

There is no doubt tnat Overtor Park stands

"for the proposition that in approoriate circumstances
there s no legal bar-to taking_evioence from adminis-
trativerdecision makers concerning their mental processes

and the factualﬂbackground agsinst_which_their;decision



'wasumade. Both U. 3. Ve Morganfand ShaushneSSy'v”

Accardiﬁcited oy he Court in Overton Park 1nvolved

situations in Nlich the administrator who had ‘been
questioned in c0urt had made his decision whi e
~acting in a ouasi7¢udicialﬁro;e.'lit was the 'ij“
auestioninf vf‘cuaSieiudici'W-officers whichtwas'i_

B most strenuousi' ob*ected to. q‘ﬂauc'hnes'sv'v Accardi,

3&0 U.s. at 200 ’dissenting opinion of Justice Biack)

| In the matter etore this Board the promu’*ation of
Appendix D, tne Conmission qas not acted as in a

jud Lcial capaci y, but in one cioser to tnat described'

in ioilet Goods (see b"ief of Apri] 2, 1971) ande _—

1' Overton Pa k Thus the ationale of Morran and

Shauzhnessy s‘oqu not apply here and there snould

be no bar to takinv evidence of the enployees and
officers o the Commission A ' |

" | As stated 1n their orief of April 2, 1971,
and deveioped more fully in Point II be1ow,.Intervenors
contend that the statement of. reasons for the Commission's
action which accompanied Appendix D to 10 C F. R.
Part 50 in the Federal Register pub]ication of o
December b, ’970 is insufficient and inadequate to

justify Appendix D's deviation from tne c1ear statutorv



“.!iﬁitt.‘iti .fxtd;'t »i‘.?f""

- conmand'or.NEPAf'Therefore,‘if.theiburden-of“fdrther
development of the evidentiarJ record fa1Js on Inter-'
'f:venors, it is aoprooriate ’or tnem, under the ru‘ing L
:i in Overton Park- to address cuestions to and demand i

) discoverv of tre commission's oP’icers and empiovees.l B

‘utFaced with the Pai’incs of tre December hth puo ication

R tnere is no. more ocica’ or expeditious way to! estab’isna

a iu”er evidentia“v record

"*PdINTjII_;!r

NHAT “XWENT AND SCOPE INCLUDING
THE EXTENT OF THE PUBLIC' RECORD, IS
REOUIRED IN A ?UI T-MAKING PFO“EDUnE””

e Court of Appea’s for the District of

o Columbia Circuit 1s. the court which most frequent1y

.deals with the review of ‘the decisions -and procedures

~of administrative agencies, In recent months that Court .



'._has addressed itself on a number of occa51ons, and

::'in the posture of reviewxng a varlety of admlnlstra-
- rtive de0151ons, to. the general toplc whlch the Board
o'ralses an +hls ouestion.]f?ﬂ~ B

;mnis b0dy of law oullds on and develoos

" the prldClDles set fortn 1n Scenlc Huoson Preservatlon

~Confer°nce v.,rDC 354 F. 2d 608 (od Clr. 1005), carg_lﬁ

fadenled 8& U S 9Ll (1006) y the Second Clrcult
{Court of PDD°alS. Through the Dlstrlct 01 Colurbla
"<C1rcu1t cases there has emerged more clearly thaq ever,

fvthe doctrlne that 1n reachlng formal p051tlons aowwnlstra-'-

'f;tive agen01es rust demonstrate that tney have con51dered

‘nhall the materlal factors 1nvolved in a manner free -rom

‘preJudice, and on that basms the agency must produce an
artlculate and reasoned dec151on whlch relates 1ts |

'general conc1u51ons to the evidentlary record before 1t
: 7 This rule of law is based on a. number of con-
'isideratlons, most of whlch are set out in the comprehen-

'vsive opinlon of Judge Leventhal in Greater Boston Telev151oh'

Corp. v. FCC,  F.2d_ ., 20 RR 2d 2055 (D.C. Cir., .

_rNovember 13, 1970) | Greater Boston 1nvolved a comparatlve

'llcen51ng hearlng before the Federal Communlcatlons



Commissioﬁ and the court tqok it as an opportunity

to review and articulate the shpervieory‘funcfion whid
vitveerves-in relation to adminiStrative agehcies. Two
etatemente in that case idy out the crucial standards:
whlch tne court- ex pects.agencies to meet_in réadhing
'thelr nor1C" eecr51ons~f | -

“qu function of the court is to assure
thet the agency has given reasoned. con-
sideration to all the material facts and.
issues. This calls for insistence that
the agency articulate with reasonable
cclarity its reasons for decisicn, and
identify the significance of the crucial
fects, a course that tends to assure that
tLe agency's policies effectuate general
_standards, aonlied without unreasonable
dlscrlmlnatlon. 20 RR 2d at 2064,

Reasoned decision promotes results in. the
public interest by requiring the avencv
to. focus on the values served by its deci-
sion, and hence releasing the clutch of
unconscious preference and irrelevant pre-
judice, It furthers the broad public

_interest of enabling the public to repose
confidence in the process as well as the
“Jjudgments of its aec1s1on-makers. 20 RR
2d at- 2065. :

Thus artlculated and reasoned statements}
allow the court to see whether all material factors
have been con51dered to 1dent11y the crucial elements’
:of the ev1dent1ary record and to be assured that the
public interest, rather than prejudice or unconscious

preference, is served,



'These requirements of administrative law
‘have been repeated by the Court of Appeals for the
District of Columbia Circuit in a number of recent
_decisions° They were put most forcefully by Chief Judge Bazelon

in ZDF v. Ruckelchaus, F.2d - , 2 E.R.C. 1114

(D. C. Cir., January 7, 1971). In that case the petitioner
sought review of an order of the Secretary of Agriculture
which refused to suspend federzl registration of DDT or to
commence Tormel administrative proceedings that could
terminate registraticn. The Court rémanded the matter

' to the Secretary and went to some lengths to lay out the
standards by which the Secretary was to act:

"[H]e has an obligation to articulate

the criteria that ne develops in making

each individual cecision., Ve cannot

assume, in the absence of adequate

explanation, that proper standards are

implicit in every exercise of administra-

tive discretion.” 2 E.R.C. at 1121,
‘The Secretary is to reach a decision, "identifying the
factors relevant to [his] determination, and relating
- the evidence to those factors in a statement of the

_reasons for his decision." 2 E.R.C. at 1121.

Finally, speaking genefally, the opinion



stated that
"Courts should require administrative
officers to articu’ate the standards
. and principles that zovern their
,fd*scretiOWarv decisions in as much
vdetai‘ ‘as poss1b’e.” 2 F. R .C..at 1122,
- The oreceots ang. principies of articu ated
R and_reasoned decision-making and considerationlof all

material factors which are set out at lenzth in

Greaterbﬂoston and EDP v, PuckeTShaus are threaded-
throuch a powerlul corpus of administrative Jaw,

ED~~v. ardin, 423 F,2d 1093 (D c. Cir. 1970) (per'

: Bazelon; c .J.) deals, with the administrative processﬁ
‘ by which the Federal. Government controls the shipment
and 1abeling of pesticides under rIFRA and was a

precursdr'of'EDF v;'Ruckerhaus.: In remanding the

.Hmatter to the Secretary of Agriculture the Court

stated,that_"the'baSis for [his] decision should

"~ appear clearly in the record, not in conclusory

terms, but in sufficient detaiT to permit prompt'
and effective review." 428 F 2d at 1100
- That Tanguage was repeated by Judge Tamm

in Medical Committee for Human Rights v, SEC., 432

' F.2d 659 (D. C. Cir, 1970), as the standard to be

_fo]lowed by the Securities and Exchange Commission

g



',on a matter remanded to that Commission

In Moss v. CAB 430 F 24 891 (D.. C. Cir

f:1970), a case invoiving the rule-makins procedures
Jfof the CiviT ieronautics ‘Board, Judge Uriﬁht repeated
~ the recuirement oivconsidering_aTJ re]evant factors.

"Board actlon...mast always be based on an’
- assessment of the relevant availab'e data,,
with due. conSideration ziven.to all
- factors enumerated in the statute, whieh
- . factors uaker tovetner make up- the pu011c.
: interest _ 4°O F.28 at Q02, '

In P"b’ic Qerv:.ce Commission of New YorV

FPC u36 F. 2d oou (D c. cir, 9"0), Judge.wlwkeyﬁ '
returned to t“e prob]em of articulation in a suit |
i,where the petitioners were contestinz a certificate
of public convenience and necessity issued under the
i}'Natural Gas Act: | | | |

MThe. Conmission's decision and the rationale
supporting it may be entirely valid, but
the Cormmission cannot take refuce in its
alleged expertise in this fielid, when '
‘1t does not set forth convincing reasons
for its determination in sufficient de-
tail to allow the validity of those reasons
to be critically examined by the partiles
‘adversely affected and to allow this
, Court to pass on the reasonab“eness of

' the Commission's conciusions 436 F 24

at 907..

- 11



This recent and exten51ve body of admlnlstra-“'~
g_tive law covers the- typlcal forms of - agency action from
Athose closest to adJudlcation (the comparatlve 1lcens1ng

hearlng in Greater Boston) to oetltlonlng for agency .

actlon 1n‘spec’f1ed areas (LDF Ve hardln and EDF v.'“

LY

“Ruckelshau’) to ,omulgatlon of broader agency schemes

‘(rate—nanlrg 1n moss Ve CAB) In an adJudlcatory

:.proceedln Jnere the agency has a role comparable to a
f"d:.strn.ct co rt, ‘the nece551ty of a. developed record and g
l:of reasoned dec151on 1s obv1ous enough But the 1mport—-'
fﬁance of cons1der1ng all materlal factors and procudlng S
‘: artlculated and reasoned determlnatlons is perhaps even.
more important in rule-maklng than in cases of. contestedf;
: adversarJ~proceedings; ,Flrst, substantlve_ruleS’govern»
"1_av1argerbnumber of cases and control'a broader'field" |
{of action. Thus the 1mnortance of general rules being
clearly founded on-a con51deratlon of all materlal

- .factorsrandabe;ng-a-reasoned exerc1se of discretlon‘is ;



Adverse interests'cannot be as concretely formulated
as when adJudication 1s taklng place. The nature and .
”:content of hearlngs frecuently varles deoending on

| the nature of the 1ssue belng con51dered . These

- characterlstlcs of the rule-maklng process put a heav1er

burden on the agency to demonstrate in 1ts flnal promul-
gation t“at lt has con51dered all the material factors~‘

-1nvolved in the 1ssues it has. formulated and addressed

'f-1tself to. Thls w1ll frequently mean that the agency

.‘;must 1dent1fJ and dlscuss considerations and evidence
which arlse out of the expert knowledge of the agencj
3v_1tsell and,whlch WouldlotherW1Se remain unknown-to;thep
'.publicglthe regulated parties'and the courts. :Such
»ev1dence and consideratlons must also be related to the:
rule promulgated ‘As Judge Leventhal pointed out, only by
this method can the agency be released from “"the clutch

Wg;of uncon301ous preference and irrelevant preJudlce.




;the reasons for the promulgated rules, relating their

‘_findings to the governing law and demonstrating that
'T;all material factors have been conSidered and weighed;‘
o Tne extent of the public record w1ll vary
vfrom one situation to another, but 1t must certainly
:1contain all the naterial and’ documents on which the._,h

agency relied in reaching its determination.. If'it'

- does not, iu'is imposs1ble for those contesting a

regulatio or for a court reVieWing a regulation to
‘determine wnether the agency has properly weighed and
_balanced the- naterial before it without pregudice or,f
1improper preference and to dec1de whether all the -,..
Umaterial factors have been con51dered o |

‘ In earlier briefs, IntervenorS‘have:contended
rthat the Atonic Energy CommiSSion has failed to meet |
v*these standards:nithe promulgation of Appendix D,
'TIntervenors contend first that the National EnVironmental
‘Policy Act does not allow for deviation from its clear
vdirectives. Secondly, lf deviation is allowed Inter-
venors contend that ‘the Commission has not prov1ded a
tvreasoned .and articulated Justification of its course of
action and that it has not prov1ded a public record
”_which supports its position.. There is no need to_repeat

'those arguments in more_than synopsis form..



| The Conmission has. 1mposed the March Lth
date on two grounds-' the need for a period of orderly
trans1tlon and tne need for electric power‘ The need

.for a period of. orderly transition is not supoorted

o bv a reasoned evnlenation.3 The need Ior electrlc

power is. sdoported o* relerence to three spec1ficjf
| pstatenents and renorts, but there 1s Iurtner reference
trto "Verious adtnorluatlve stauements and reports
: 35 red Reg., CL72. Intervenors have been unable to
':iidentify ohose stauements and reports among. the vaﬂiouse
,letters and comments 1n the public docket kept by tne_p
.Commiss1on on this matter.' There is no. reasoned dis-
T3'cu3310n in tne Decenber Mth publication of the env1ron-
.mental ratters hhlch snould have been the most material
.factors 1n the Commis51on S conSideration of its imple-
' mentation of NEPA There is no. articulate or reasoned

f‘statement wnich explains maklng-the hearing.in Vermont

'T"‘Yankee,an exCeption to the Mareh'ufh regulation.

_ : In ruling that it would defer to Federal
TState and regional env1ronmental standards the

' Commission relies on traditions and beliefs which it
does not explicate or eluc1date.,'It points to no part

of.the puolic_reeord to support this‘position;

15



Thus in the promulgation of the challenged
,regulations, Intervenors contend that the -Commission

has falled to meet the reauirements of admlnlstratlve

’-1?law. T iere 1s no showing thet the Comm1s31on has

considered aTl materlal factors. There is very little
5_-1n ‘the vay of reasoned and artlculated statements
'".'settlnp out t e oas;s for Anpendix D The Comm1551on'h
nas not ”et the burden of relatlng 1ts cOdclusory |
determlnatvons to tne record and the ouollc record
- supplles lwttle 1f any suooort for the D031tlons taxen'_t

by the Co"n1s51on 1n its December 4th publicatlon.

tf-létulv



 POINT IIT °

MUST THE PROPOSED RULE, SUBMITTED
' FOR COMMENTS, AID THEE ADOPTED RULE
BE SIMILAR I SCOPE AND CONTENT?

Thls issue of rulo-waklpg brocedure is
governed by the Admlnlstratlve Procedurn Act under
_whlch-a notlce.Qf_a proposed rule must contain
“either'thé'térmé of substance of the Drbposéd rule
‘or a descrlptlon of the suogects and issues 1nvolved "
5 U.S.C. SD53(b)(5) (l9bb); |

* The Courts. have teuted various flnal ruWes
agalnst the notlce of the proposea rule by the

‘standards of this secthn. Buckeye Cablevision, Inc.

v. FCC, 387 F.2d 220 (D. C..Cir. 1967), California

‘Citizens Band Association, Inc. v. U. S., 375 F.2d 43

(9th.Cir. l967) cert. denied 389 U.S. 844, (1967);
Wilson & Co., Inc., v. U.S., 335 F.2d 788 (7th Cir.
1964), remanded,‘382‘U.S, Lsh (1966); Willapoint

Oysters; Inc, v. Ewing, 174 E2d 676 (9th Cir. 1949)

cert denied 338 U.S. 860 (19ﬂ9) The cases do not

develop and eluCWdate the rule much beyond citing the

statutory language., Instead the courts have engaged

17



. e

oin‘a-pragmatic test comparing the proposed rule'and»
the final rulefandbdeciding on a.case by case basis
‘whether the standard of the statute has been met.

The proﬁosed ruleemaking notice for Apoendix D
wasdpublisned in the Federal Register-on_June 3, l970,vn
35 Fed Reg. £594. It aid‘pot mention the March btn

date or Dropoce precwselv the complete deference to

- Federal, uuate and reg l env1ronmental standards

wnlch the fwnal rule emboa1es. No doubt the publlc
record develored before the Dromulga ion.of the final
rule would have been fuller and more pointed had the
chanenﬁed‘provisions been spelled out. Neverthelese,e
‘1t was clear from: the oubllcaulon of the proposed rule.
tnat the Comm1551on was con51der1ng the implementation
of_NEPA Intervenors do not contend that there was so
great a olsparlty between the proposed rule of June 3
and the published rule of December U that the December

Mth,promulgation WaS*void‘for lack of notice.

18



“ POINT IV .

IS THE PRESENT RECORD IN THIS MATTER
ADEAUATE 0% QULIVG ON THE ISSUES .

"LAIJLJ .3*’ I «TE“"T""”'*”‘

Inte“venors maintain thelr position t‘at trev;:
ﬂbnauerpteeented the Boa*d-wttd'an eseentia7Tzi’ega1'

i guestibn: the c?ear{lanrua e and intent of NEDA re-.'
- duired'the Comnission tovconply fu]’" w1th the terms
‘of thedAct ““om tue_date of its enactment the

 cna11enged reg u“ations in Aopendiy D oo not cemp]j with
__.NEPA}H'therefore the~chal¢enged reguWations should be |
'«set'aSide,tnen—radio10*iCa7 environ'nenta1 vidence
_'should be keard in this p"oceedinp and rederal State,.
_t_and re~10na1 standards should not be dispositive on tne
'n,question of whetber suf 1101ent environmenta1 protection
_has been achleved. The burden of justify*nT any other'
-cdurselshould *a11 on the r‘o*nmflssn.on

If the issue before the Board is considered

to be a strict1y WeoaJ one, the present venord shou d
_be adequate Por a ru’ing since Appendix D need on’y
be measured against NnPA, a statute which 1eaves.

. 1ittle room for agency diecretion.

19
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The Board has made it clear that particu]ar]y
in.]ight of the Commission ] memorandum in Calvert -
1‘C1iffs, regularity in~the Commission s regulations will
be_presumed:and the'burden of‘eny’evidentiary showing
of_irfegolarity, arbitrariness or iilegaiity in>
".Appendiva falls onAIntefvenors.: |
| | In this situation, Intervehorsicou d rest oh .
’théif-lega? ar~uments and await the outcome of tne |
.Commission's decision and court review, if it 1~
- neceéssary to oursue tne matter that far. Intervenorqz
' wouid contend tnat the. Commission has fai ed to develop
a sufficient record_considering all material factors
and culminatingvin‘the xind of.articuiated'and reasoned .
deciSioh ﬁhich'willlperSuade‘a'couft to uphold the
challenged portions of Appendix D.

E If Intervenors are correct in. that contention,
at least two'courses would then'be open to a court which
v did not immediateiy'gfent Intervenors the relief sought
~in their Mafch_ist motiohs: remand to the Commission
'for-consideration and promulgation of new rules (simi-

lar to the action taken in EDF v, Hardin and EDF v.

Ruckelshaus) or a remand to a fact-finding body to

explore and'develop the basis of the origina)kpromuigation
of Appehdix D‘(similar to the course followed 1in Qverton

Park ).

20



It either of these courses were taken, the
Commission would have to develop a fu1ier record and
c]earer statement of . its reasons for promuigatinz
| Appendix D. Al of this wouvd take place sometime in
?atne future uhen memories of the factua situation sur-
rroundino tne promuiﬁation of Appendix D wi11 have faoed
- at 1east partiaily and at a time when - discussion of the
Marcn hth date will'be ]argeiy academic., Moreover, if

j'.the procedure Taid out in. Overton Park were pursued

' the factual investigation wouid take piace before a
body much like this Board and in a manner much 1ike
that squested by Intervenors._‘ |

Expeditions procedure was an 1mportant con=

isideration to the Court in considering courses of actionf

in Overton Park, 39 L. W ‘at 4293, In- the matter before .
this Board Intervenors believe that the most expedi- B
tious method of resolvinz the controversy before the
._ Board wil] be to grant the motions for discovery and
_the taking of depositions. This will a"ow the imme-
‘diate presentation of the factual evidence on the pro-
mulgating of Appendix D and it will ailow the deveiop-}.'
‘ment of a. fu11 record and statement of the reasons for‘
the promuisation of Appendix D which mivht otherwise
‘be required by a reviewin court in the future,

Intervenors wish to state again to the Board

21



® Y
"that their intent is to e]ucidate and develop the
jfactual situation surrounding the December’ith pro-
muloation of Appendix D. They do not wish to have
'the Commission produce new reasons, documents or-,p
Justifications for. the promu]gation of Appendix D
i.but simp]y to oevelop a full record on the events f
o and decisions vhich have already taken place."
| On the oasis of that evidentiary record}
.fIntervenors contend that in addition to the WevaT
,basis for their chalienee to Appendix T, they wi“]ji
:fhave an argument nat Pactual’y the Commissions'
'action was. imoermisibie under NEPA ‘and appiicabie. o
‘administrative ’an. ‘
. | If evidentiary issues and the Commission s

_;justifications of Apoendix D are to be taven into .
rccount, a reviewing court wou1d find the present

brecord in ‘this matter inadequate.' Greater Boston

'Television Corv. v. FCC, 20 R R. 2d 2055 (D C.

;Cir Nov. 13, 1970), EDF V. Ruckeishaus, 2 E.R. C"

*-dlllh (D C. Cir. Jan. 7, 1971) and other cases

:discussed in Point II above. The most expeditious
way in which to develop the record is to do it |
now, before this Board, and in ‘the manner proposed

_by-Intervenors in'their_motions of April. 2 197]
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. CONCLUSION

Ihteryean3’im§tibns sh@uiq be granted 1in

their entirsty,

1‘-Résbéétfuliy submitted,

~ ANGUS MACBETH :
RICHARD M, EALL ~ -
.(Natura' Resources Defense

- Counci’, Inc.) . . :
Attorneys for Hudson HRiver

- Fishermen's Associatlon
- 26°West ULth Street -

New York, New York 70036 -

CooTel: (B12) 9e6-E3o

- Dated: New York, New York =

7 aprty 8,197
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