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INTRODUCTION

‘This Memorendum of lLaw is submitted in suppott of
Applicant's answer, dated April 1, 1971, in opposition to the
motion of Hudson River Fishermen's Association ("HRFA") and
Environmentel‘Defense Fund, Inc., ("EDF") fof discovery with
respect to the Atomic Energy Commission,‘and Applicant's
supplemental answer dated April 13, 1971. 1t responds tovthe
'folioWing decnments: | N

i. Memorandum of HRFA‘and EDF dated April 2, 1971;

2. Memorandum of Law of HRFA and EDF deted April 8,
1971; |

| 3.. Letter, dated April 12, 1971, from counsel for
EDF to the Chairman of the AtomiC'Safety and Licensing Board
("Board") adopting the April 8 Meﬁorandum of ILaw and raising an
additional matter;and |

4. Letter, dated March 30, 1971, fi:om the Chairmain
of the Board to counsel for EDF and HRFA requesting that they
submit a brief on certain subjects, with answers later from the

~ other parties.
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SUMMARY OF ARGUMENT

I. The present record in this proceeding is adequate. for the.

Atomic Safety and Licénsing Appeal Board to-rule on the

issues raised by intervenors in their motions of February 26,

1971 and March 2, 1971, respectively.

IT. The AEC in promulgating 10 CFR 50 Appendix D complied

~with all requirements of law as to the scope and extent

of the rule making’procedure and the ektent of the public

record involved, as well as any requirement of similarity

between the proposed rule and the adopted rule.

III. The AEC. complied fully with the requirements of law that

. the basis for‘lO CFR 50 Appendix D be stated.

IVv. . The discovery sdught by intervenors as to the basis for

10 CFR 50 Appéndix Dv is not permissible.

-

V. The applicability to the Indian Point No. 2 proceeding

of the provisions of 10 CFR 50 Appendix D exempting

proceedings noticed before March 4, 1971 from certain

requirements is not affected by events in the Vermon£

Yankee proceeding.
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T, ,mheﬁpnesentsrecordwin”thisﬂproceeding is .adeguate for. the

Atomic Safety ahd Licensing Appeal Board to rule on the issues

raised by intervenors in their motions of February 26, 1971 and

March 2, 1971, -respectively.

Applicant éonsiders that it is inappropriate that the

prospect of an evidentiary challenge to 10 CF# 50 Appendix D,
now be raised in view of'the expressed position of the parties
that the quesfion presented is a legal one. On page 19 of their
_Memotandum of Iaw dated April 8, 1971, intervenérs reitefate that 
they’”.).have presented the Board with an essentially legai
queStioﬁt....“ Further, intefvenors state tﬁat'“If the issue
before the Board is considered to be a strictly legalene, the
,presént record should be adequate for a rulihg.,.." |

- The intervenors appear to have construed stétements
made by the Chairman of the Board at the Méfch 24, 1971 hearing‘
asfSomehow.requiring.them to seek to introduce evidence .in this
procéediﬁg in order to present a proper record to the Atomic
.8afety and Licensing Appeal Board ("ASIAB") for.purposes of
certification of the question of the validity of the,CommisSion‘s
regulétions in 10 CFR 50 Appendix D and in drder for intervenors to

prevail before the ASIAB with respect to such a certified question.
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APPlicanﬁ-does not so conStrue.the Chairmag's statéments»at.
the March 24th hearing and undefstands these statements to‘
cénnote no more in this respegt than that ﬁhe determinatidn

of the method of challenging the Commission's regulations rests
with the intervenors (Tr. 704-705). Applicant accordingly findé.
no warrant in a determination by the Board to justify thé |
discovefy sought in the intervenors' April 2, 1971 métion..

The intervenors fgrther_note that they could in
these.circumstanées rest on their legal arguments and await
the outcome of the Commission's decision énd court review.

The intervenors go on, however,‘to base their present request
for discovery upon the theory that it would be desirable to
dévelop an evidentiary record of the reasons behihd Appendix D
now rather than waiting for a reviewing courtito remand to the
~Commissioh for.developing a fuller recérd and.statement of

| reasons for Appendix D, assuming arguendo that the intefvenors'
court challenge to Appendix D is sustained.

Appliéant believes that it would be a serious‘error to
undertake a iong aﬁd complex course of action before the Béard'
on the:speculative‘assumptién that a court might in the future
take a’coﬁrse of action which, so far as Applicant has beén'able

to determine, is unprecedented in the review of the validity of
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a rule. Moreover, such a course of action would be wasted
motion in the light of the fact that the legal questions. raised

by intervenors in this proceeding are already before the U.S.

court of Appeals for the District of Columbia Circuit in the

calvert Cliffs' appeal (No. 24,871) in the context of a direct
review of the rule making proceeding. The development of such
. : ) . 1/
a record was not undertaken for that court case and it is
not necessary for this prodeeding, SN
On page 6 of Applicant's answer, dated April 1, 1971,
‘there are listed the briefs and other papers now before the Board

with respect to the underlying issues raised by the intervenors.

This list has since been supplemented by the reply brief filed

by petitioners in the Calvert Cliffs' appeal, which was“submittéd
to the Board on April 5 by counsel for EDF as its reply brief in
fhis proceeding, tOgetheflwith all the papers filed concerning

tﬁe intervenors' April 2, 1971 motion. Applicant reaffirms its
pOsition that, assuming the Board dbes'not agree with the,pQSitién'
expressed in Part 1 of Applicant's answer and supporting memorandum,
dated March 10, 1971, the ﬁresent record in this proceeding is

more than adequate for certification to the ASIAB of the legal

_issues concerning 10 CFR 50 Appendix D raised by intervenors.

-1/ Furthermore, petitioners before the court have not requested
any relief involving the development of such a record.
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IT. The AEC in promulgating 10 CFR 50 Appendix D compliéd

with all requirements of law as to the séope and extent of

the rule making procedure and the: extent of the public record

involved, as well as any requirement of similarity between the

proposed rule and the adopted rule.

The Atomic Energy_Act_of 1954, the Admiﬁistrétive Pro-
cedure Act (sometimes hereinafter referred to as "APA") and the
Rulés and Regulations of the Commission (Subpart H of the Com—
mission's Rules éf Practice, 10 CFR 2.800 §E_§§g,) govern rule
'making proceedingé by the AEC. The APAAand'the AEC's regulations
provide‘that.in promulgatiﬁg a regulaﬁion the Commission will

publish a notice of proposed rule making in the Federal Register

aﬁd-that the notice will include the authority under which the
regulation is proposed; the terms or substance of thé proposed
fegulation or specification of the subjects and issues involved;
the manner and £ime within which inﬁerested members of the public
may comment thereon; a statement of the availability of such.
comments in the Public Document Room; and suchvexplanatory_state—
ment as the Commission maQ consider appropriate.

Moreover, the Commission is required to publish in the

Federal Register a notice of adoption of a regulation and

the text of the regulation which is being adopted together




with.a concise, general statement of the bésis and purpose
thereof. |

The procedures which the Comﬁission followed in promul-
gating 10 CFR 50 Appendix D afé outlined in detail on pages 3

through 9 of the brief for respondents in the Calvert Cliffs'

appeal, which Was filed by the AEC Regulatory Staff in this ?ro—
ceeding on March 29, 1971. Briefly, the proposed_Rule was pub-
lished in June 1970; was identifiéd as being in implementation
.of the National Environmental Policy Act of 1969 ("NEPA"); set
forth in detail the text of the general policy and procedure which
the Commission proposed as ité implementation of NEPA; and was
accompanied by a description of the procedufe by which, and the
time within which, all interested persons could submit comments
fof consideration by the Commission and by a statémentvof the
availability of such comments in the;Public Document Room. It
was also accompanied by an extensi&é explanatory statement.
Written comﬁents were received ana placed in the public
record of the rule making proceeding. The public»record also
éontainsvthe rule Which waé finally adopted, together with a
statement of considerations. The scope and content of the public
‘record in this proceeding fherefore complies with the requirements

of law,
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Furthermore the statement of considerations accompany-
iné 10 CFR*SO.Appendi# D meets all requirements of administrative
law that a basis and purpose be given in support of the adopted
rule. This will be shown in the succeeding section where'the
cases cited by the intervenors on pages 7 through 11 of their
‘April 8 memorandumvare diseussed.

Finally, the rule which was edopted complies with any
.requirement of similarity in scope and content to the proposed
rule.. To the extent that there is such a requirement it arises
from the provisions of-5 U.S.C.A. §553 (1967) . That section
requires that the agency give éeneral netice of the proposed
rule making; Such notice shall incluae ".o. either the terms
or substance of the proposed rule or a description of the subjects
1end issues involved.ﬁ 5 U.s.C.A. §553(b).

-The courts have construed this requirement to mean
that the relationship between the proposed rule and the adopted
rule "... is sufficient if ... [the norice;of the  proposed rule] ...

| . 2
provides a description of the subjects and issues involved." -

2. /California Citizens Band Association, Inc. v. United States,
375 F.24 43, 49 (92th Cir. 1967).
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Not every provision of the finally adopted rule must have been

referred to in the notice of proposed rule making. 'In deciding

~that the notice requirement of the APA had been complied with

by the FCC when that agency promulgated its distant signal rules
the Court of Appeals for the District of Columbia Circuit held
that there was no failure to adequately specify the substance
of the proposed'ruies and stated:
- "We cannot agree with Buckeye that the failure
to mention ‘'grandfather rights' is a fatal
defect in the Notice. The Administrative
Procedure Act requires only that the notice
contain 'either the terms or substance of
the proposed rule or a description of the

~subjects and issues 4i ?volved 5 U.S.C.A.
§553(b)(3)(1966)

The proposed rule for establishing Appendix D
gértainly bears this requisite reiationship with the finally

' 4 /
adopted rule. As already indicated, in its notice of pro-

‘posed rule making published June 3, 1970 the Commission noted

that it was contemplating the addition of Appendix D to Part 50

3 /Buckeye Cablevision, In¢c. v. FCC, 387 F.2d 220, 226 n.26
(D.C. Cir. 1967). See also Logansport Broadcasting Corp.
v. United States, 210 F.2d 24, 28 (D.C. Cir. 1954); '
Owensboro on the Air, Inc. v. United States, 262 F.2d 702,
708 (D.C. Cir. 1958), cert. denied, 360 U.S. 911, 79 S.Ct.
1296, 3 L.Ed.2d 1261 (1959) " and Lagzar v. Benson, 156 F.
Supp 259.

4 /on page 18 of their April 8 Memorandum of Law the intervenors
state that there was not so great a disparity between the
proposed rule of June 3 and the published rule of December 4
that the December 4th promulgation was void for lack of notice.
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of its regulations, such appendix to be entitled "Statement

of Genéfal Policy and Pfoéedure: implementation of the National
Environmental Policy Act of 1969 (ﬁublic Law 91-190).

The Commission made»clear that its proposed Appendix D indicatedi
how it would exercise its fesponsibilities under NEPA with

respect to the licensing of power reactors. The rule as

finally.adopted'was published in the Federal Register on
December 4, 1970 and makes clear that it reflects the
Commiésion's final decision on the same subject and issues
‘involved in the propoéed rule. Indeed, as_indicated by

the Commission's statement published at 35 Federal Register

18169, in many respects the final rule did not differ from
the proposed rule.jL/ -

The Applicant, therefore, contends that the

- finally adopted rule bears sufficient similarity £ol£he

proposed rule that it complies with applicable legal requirements.

5 /Mith respect to the Indlan Point 2 proceeding, which falls
within the operation of the March 4. transition ‘period,
there is certainly no problem of lack of notice since this
proceeding is treated similarly under both the proposed
rule and the adopted rule.
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III. The AEC complied fully with the,réquirements of

law that the basis for 10 CFR 50 Appendix D be stated.

Intervenors contend that in the promulgation of

10 CFR 50 Appendix D the Commission failed to meet the

 requirements of administrative law in that it did not show

that it had considered all material factors and that otherwise

_ v 6/
its stated basis for Appendix D is inadequate.——/ In this

"section it will be shown that the Commission's statement of

considerations accompanying the December publication of -
Appendix D not only meets but far exceeds the requirements
of law.

The applicable requirement is that the notice of
adoption of avregulation be accompanied by a cohcise general

statement of the basis and purpose of the rule being adopted.

_6/Memorandum of Law of intervenors, dated April 8, 1971,

on questions raised by the Board, at 16. Intervenors'
argument in that memorandum appears to rest in part on
the theory that the National Environmental Policy Act of
1969 imposes some special requirement with respect to the
showing which the Commission must make in this respect
(at 14). It is Applicant's contention that the guestion
of the. nature of the requirements imposed by NEPA upon
the AEC with respect to the promulgation of 10 CFR 50
Appendix D goes to the heart of the principal legal
questions posed in the intervenors' motions of February 26
‘and March 2, 1971 and the above-referenced Calvert Cliffs'
appeal. Applicant accordingly does not deal with them

© further in this memorandum since they have been fully
addressed in the papers referred to on page 5, supra.
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This requirement is contained in both the Administrative

7/

Procedure Act and the Commission's Rules.
The requirement that a concise basis be stated for

‘a regulation is not the equivalent of the findings based

upon récbrd evidence which are réquirgd in adjudications.

This distinction ié_no accident‘but pervades the very sfructpre

of the Administrative Procedure Act. As the United States |

Cour£ of Appeals for the District of Columbia.Circuit has

stated:

"... rule making is a vital part of the
administrative process, particularly adapted
to and needful for sound evolution of policy

in guiding the future development of industries
subject to intensive administrative regulation
in the public interest, and ... such rule
making is not to be shackled, in the absence of
clear and specific Congressional requirement, by
importation of formalities developed for the
adjudicatory process and basically unsuited for
‘policy rule making.".8/

-

_7_/section 4 of the Administrative Procedure Act states in part:
"(c) After notice required by this section, the agency shall
give interested persons an opportunity to participate in the

‘rule making through submission of written data, views, or
‘arguments with or without opportunity for oral presentation.
After consideration of the relevant matter presented, the agency
shall incorporate in the rules adopted a concise general
statement of their basis and purpose." 5 U.S.C.A. § 553.
. The Commission's rules and regulations at 10 CFR Section
- 2.806 read: : .
"Sec. 2.806. Commission action.-The Commission
will incorporate in the notice of adoption of a
regulation a concise general statement of its basis
and purpose, and will cause the notice and regulation
to be published in the Federal Register or served upon
-affected persons."
_gu/American Airlines, Inc. v. CAB, 359 F.2d 624, 629 (D.C., Cir.
1966). :
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- The court then went on to say that the requirements
of Section 4 of the APA are limited reguirements geared to
the purposé of the rﬁle making pfoceeding, which is typiéally
concérned with broad policy consideratioﬁs rather than review
of individual conduct. It quoted from the Attorney General's
_Manual on the Administrative Procedure Act to the effect that
the typical issues in a rule making proceeding relate not 
to the evidentiary facts, as to which the veracity and demeanor
of witnesses'would'often be important, but rather to the.policy—‘
ﬁaking conclusions to be drawn from the facts and that the
'Qbﬁect of rule making is the implementation ar prescription
of law oxr policy for the.futpre. The court aisO'quoted from the
Attofney General's ﬁanual that "[n]ot only were the draftsmen
and‘proponents of the bill aware of [a] realistic distinction
between rule making and adjuaication, but they shaped‘the
‘entire Act around it." 2/ B

Another expression as to the nature and scope of the .

rule'making process was presented in Flying Tiger Line, Inc. V.
Boyd, where the court stated:

“The final contention advanced in
behalf of the plaintiff is that the record
of the hearings before the Board does not
sustain the validity of the regulation or
the need therefor. This contention seems
to be based on a misconception of the
nature of a rule-making proceeding. Rule-
making is a legislative process. It is
neither judicial, administrative, nor guasi-
judicial. An agency performing a legislative

9 /id. at 629-30.




-4 -

'~ function need not proceed on evidence for-
mally presented at hearings. It may act on
- the basis of data contained in its own files,
on information informally gained by members
of the body, on its own expertise, or on its
own views or opinions. It is not necessary

for the regulatory agency to cause to be
submitted at hearings evidence that would
support.its rule-making decisions. The
regulation ultimately promulgated need

not be sustained by evidence. The purposes
of rule-making hearings are to give an
opportunity to interested parties to submit
~data and facts, and to present their views.
Consequently, the Court does not review a
record of such hearings as it does records
in judicial or quasi-judicial proceedings.
Such hearings are analogous to hearings
conducted by Congressional Committees. An
Act of Congress need not be supported by
formal evidence introduced at hearings." 10/

The courts have ruled specifically on the

: adequacy of concise general statements. Automotive Parts

& Accessories V. Boyd;;/ involved the validity;pf regulations
promulgated under the National Traffic and.Motor Véhicle Safety
~Act concerning the requirement for head restraints in newly
manufactured éutomobiles. The court stated‘that there was no -
.neéd for detailed findings but that the Adminiétrative Prbcedure
Act required.a concise general statement of the basis and purpoée

of the regulation.

10/ 244 F.supp. 889, 892 (D.D.C. 1965). See also pacific Coast
European Conference v. United States, 350 F.2d (9th Cir. 1965);
1 K.C. Davis, Administrative Law Treatise 285 (1958).

11/ 407 F.2d 330 (D.C. Cir. 1968).
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It cautioned against an overly literalvréadiné of the statutory
~terms "concise" and "general"vand stated that i£ expecﬁed that
the stétement "... will enable us to see what major issues
of policy were ventilated by the informal pfoceedings and
why the agency reacted to them as it did." In addition the
court.held that "[t]lhe paramount objective tof judiciai
review] is to see whether the agency, given an essentially
legislative task to perform, has carried it out in a manner
calculated to negate the dangers of arbitrariness and “
»irratiohality in the formulation of rules for general
application in the future.flg/ The statement in support
of ‘these regulations which qualified under the court's
deéision as a "concise general statement"-under Section 4
‘of the Administrative Procedure Act reads as follows:

‘"This standard specifies requirements for

head restraints to reduce the frequency and

severity of neck injury in rear-end and other

collisions.",}é/

Another holding bn the concise, general statement
of basis and purpose required by the APA appears in
Foreign Freight Forwarders & Brokers Aéédéiaﬁion

FMC'lé/

whefe_the court was asked to determine whether

V.,

12/ 1d. at 338
13/ 1d. at 338 n. 12,
14/ 337 F.2d 289 (2d Cir. 1964).
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this requirement had been complied with by the‘Federal
Maritime Commission.when it noticed the adoption of pro-

posed rules in the Federal Register. The Court's comment

on the contention that the general statement was inadequate
was as follows:

"But the order promulgating the rules meets
the statutory requirement in stating that
they implement the 1961 Law 'and have for
their purpose the establishment of standards:
and criteria to be observed and maintained T
by licensed independent ocean freight ‘
. forwarders, ocean freight brokers and
ocean-going common carriers in the conduct
of their business affairs.'" 15/

In the face of such rulings intervenors' assertions
that the statement of considerations accompanying Appendix D
does not meet the requirements ef administrative law cannot.
be taken seriously. That statement, which oceupied four

pages of the Federal Register, is reproduced and attached

as Appendix A to this Memorandum. It goes to considerable
length in diseussing commeﬁts received by the Commission;
both those which were incorporeted in the adopted rule and'
those which the Commission, in the exefcise of its discretion,
chose not to adopt. It also explains in some depth'the

rationale which it used (and the facts on which that rationale

15/ Id. at 296; see also Van Curler Broadcasting Corp. v. United States
~236 F.2d 727, 730 (D.C. Cir. 1956) .



was based) in balanéing the public iﬁ£erest in the protection
of the.natural environment, and the public interest in ‘an
adegquate supply of electric power. | | |

Intervenors have.been unable to cité a single case
in which a rule was.invalidated or remanded for failure to
state a sufficient basis for the rule. The cases they do
cite inclﬁde chef types of agency action where there ére
independentireasons for requiring the agency to supply a more
extensive basis for the action.ggy Recognizing this fact, they
attempt to argue by analogy that.the-necessity of a developed

record and of a reasoned decision is even more important in

EE/ Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608
(2d. Cir. 1965); Greater Boston Television Corp. v.FCC, No.17,785
(D.c. Cir., Nov. 13, 1970) and Public Service Comm'n. v. FPC,
436 F.2d 904 (D.C. Cir. 1970) involved judicial review of
administrative adjudications for which hearings, detailed
findings, and supporting evidence were required. In Moss v.
CAB, 430 F.2d 891 (D.C. Cir. 1970), contrary to the implication
to be drawn from intervenors' memorandum, the requirement that
the Board consider all relevant factors rested upon the fact
that such factors were required to be considered by a relevant
statute and not upon any characterization of this particular
rate making action as rule making. EDF v. Hardin, 428 F.2d
1093 (b.C. Cir. 1970) and Medical Comm. for Human Rights v.
SEC, 432 F.2d 659 (D.C. Cir. 1970) involved proceedings for
which there was no basis given in support of the administrative
determination which could permit effective judicial review.
In EDF v. Ruckelshaus, 2 ERC 1114 (1971), the Court observed
that no regulations of general applicability were formulated,
and statements of the Court imply that if regulations had been
promulgatéed it would not have been necessary to make detailed
findings.
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rule.making than in casés of conteéted adversary proceedings.
The intervenofs are in effect consfruing the "concise general
statement" requirément of the APA as involving the same kind
of findingé and supporting evidence as is required for adjudications.
17/
As we have shown, it is well established that this is not the case.
Nor is review of a rule impossible without a more‘
.ektensive statement, as intervehorsrsuggest. There is'no
requirement that an agency rule be supported by a preponderance
of the evidence. Rather, the test is whether it is "arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance
18, | |
with law," The type of supporting statement called for by the
APA in cases of rule making is appropriate for thié standard of
reyiew, siﬁce the review function is to determine whether a
rationgl basis exists for the agency's conclusions.
Intervenors assert that in the statement néifher

the judgment on electric power need nor the consideration

underlying the period of orderly transition are spelled out

17/ Cases cited notes 8,lOana 11 supra; see also Logansport
Broadcasting Corp. v. United States, 210F.2d 24 (D.C. Cir. 1954).

"lg/ California Citizens sugra'note 2; Tidewater Express Lines, Inc.
" V. United States, 281 F.Supp. 995 (D. Md. 1968): Borden v.
Freeman, 256 F.Supp. 592 (D. N.J. 1966).
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with éufficient clarity‘for intervenors to be entirely sure
what the Commission's basis for the regulafions was. The
reievant portion of the statemenﬁ of considerations is
reproduced below:

"In its consideration of Appendix D,
the Commission has recognized the public
interest in protecting the environment
as well as the public interest in avoid-
ing unreasonable delay in meeting the
growing national need for electric power.

"The public is demanding substantially
more electric power, and it is expecting the
power to be available, without shortages
or blackouts. Electric power use in the
United States has been doubling about
every 10 years. If prevailing growth pattern
and pricing policies continue, electric
‘power capacity may need to triple or
guadruple in the next two decades. Meanwhile
during the coming winter and summer and
for the next few years, there is a real electric
power and fuel crisis in this country.4

"4 Chairman Nassikas of the Federal Power Commission stated,
at hearings before the Subcommittee on Intergovernmental
Relations of the Senate Committee on Government Operations,
on August 3, 1970: 'The current situation is such that
little leeway remains for additional delays if the
country is to avoid critical future shortages in meeting
anticipated real power needs.'

"In a ‘'Statement on the Fuel Situation for the Winter of
1970-71,' Paul W. McCracken, Chairman, Council of Economic
~Advisers, and General George A. Lincoln, Director, Office
of Emergency Preparedness, said: ‘

"'We have continued to study the energy supply situation

and find that as winter approaches the nation faces a
potential shortage in the supplies of natural gas, residual
fuel o0il and bituminous coal. The potential shortage
appears to be more serious in some regions of the country
-~ than in others, but no section is completely immune from
concern.'" (Footnote included in statement of considerations)
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»various authoritative statements and
reports have stressed that the urgent near
term need for electric power requires
that delays be held to an absolute minimumn.
Also reports looking to the implementation
of improved institutional arrangements on
siting of power plants recommend procedures
for expediting the process consistent with
protection of the environment. Thus in
the Report 'Electric Power and the Environ-
ment' published by the Energy Policy Staff
of the Office of Science and Technology in

August 1970, in which all of the Federal
" agencies responsible for environmental and
power programs participated, the Basic ’
Findings stated:

“"New public agencies and review proce-
dures must take into account the positive
necessity for expediting the decision-
making process and avoiding undue delays
in order to provide adequate electric power
on reasonable schedules while protectlng
the env1ronment :

“"The Commission believes that revised
Appendix D takes into account the necessity
for avoiding undue delays in order to
provide adequate electric power and that it
reflects a balanced approach toward carry-
ing out the Commission's environmental
protection responsibilities under the
National Environmental Policy Act of 1969
and the Atomic Energy Act of 1954, as
amended. Its main concern here has been to
find out and strike a reasonable balance of
those considerations in the overall public
interest. The Commission expects that
revised Appendix D will be implemented to
‘that end.”
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If intervenors' inflexible standards are to
be met, it woﬁld be impossible to write a.concise generai
statement.within any reasonable definition of that term.

The concise statement being‘adequafe on the point
of the March 4 transition déte, it would not be necessary
or apprbpriate to be concerned in this proéeeding with its
adequacy wiﬁh regard to the reliance of the Commission on
.envir§nmental standards set by others. Yet review of.fhe
statement of consideration will show here too that the
"concise general statement" requirement has been met.
Appiicant reséectfully‘submits that, regardless of their
characterization, intérvenors' fundamental position is that
they disagree with the stated basis, not thatlthey do not

.

understand it.
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IV. The discovery sought by intervenors as to the basis

19/
for 10 CFR 50 Appendix D is not permissible.

Intefvenorslseek leave to.discbver both the mental
deliberations of AEC officials and the doguménts within their
purview which formed the basis for the December 1970 Appendix
D. Applicant's position is that fhe stated basis for Appendix
D, which has been shown to satisfy the requirements of appligable
law, contéins all tﬁat is necessary or desirable to permit
review of the rule. The very purpose of the qoncisé general
statemen£ requifemeht is to provide a basis for review of the
regulation, under the scope of review applicable for rule making.

Intervenors in-effect seek discovery for the.purpose
of assessing thé quantum énd quality of the evidence underlying
the statement of considerations in support of thé rule. To
allow such discovery as a general matter would effectively
abolish the established distinction between rule making and

adjudication and would render the requirement of a concise

generalvstatement illogical. Stated another way, to appiy as

19/ This section of Applicant's memorandum specifically responds
to the Board's desire, expressed in its March 30, 1971 letter,
that Applicant submit a brief concerning the authority, if
any, for any interrogation to be made respecting the decisional
process undertaken by a regulatory commission in the adoption
of a rule, ‘
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a general matter in an adjudication where a rule is under
qhallengé, as in this‘proceeding, a sténdard of evidentiary
basis fér the rule that is more rigorous than that requiréd in the
rule making procedure would render much of the rule.making
pfocedure as presently conceiVed by the APA so much wasted
~motion.

. Cases on this subject which involve rule making are
rére. Howevér,'that prededent which does exist supports

20/

Applicant’s position. 1In California Citizens the Court denied

the productiqn_of "éther" evidence rélied‘upon by the agency in
promulgating its rule. 1In that proceeding petitioner argued

that the amendments were "... not supported by a prepondérance of

the evidence before the Commission, and that the Commission
erroneously resorted to outé%de sources of information. In this
connection petitioner ... moved for an order requiring the Commission

to produce the ‘'other evidence' upon which it relied in making its .

P

20/ Supra note 2.
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. replied:-

o o
= 24 & |

21/

P ,;',.h; decision to amend the rules." 1In answer the Court

e
/

. "[Plursuant to 5 U.S.C., §553(c), it was

not necessary for the Commission to receive
any evidence, as such, in this rule making
proceeding. It was necessary only for

the Commission to provide opportunity for, and

.consider, 'written data, views, or arguments.

with or without opportunity for oral presenta-
tion,' and this it did. ...

"When, as here, a statute does not
require that a particular kind of rule
making be on a record made after a public
hearing, the Commission is not confined
to evidence presented in some formal
manner. It may act not only on the basis
of the comments received in response to
its notice of rule making, but also upon
the basis of information available in its
own files, and upon the knowledge and
expertise of the agency.

"Accordingly, we deny petitioner's
motion that the Commission be ordered to
produce in this court the other evidence
upon which it relied in making its decision

to amend the rules.“gg/

Intervenors cite Toilet Goods Association, Inc.

v. Celebrezze 23/ for the proposition that their requested

discovery of AEC officials is permissible. That case, which

intervenors identify as "the most pointed and forceful case

that we can cite on this question," does not support their position.

21/
22/

23/

Id. at 53.

Id. at 54.
235 F.Supp. 648 (S.D.N.Y. 1964).
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The Toilet Goods case was a declaratory judgment

action before a U.S. District Court concerning the validity
of certain provisions of regulations promulgated by the
Commissioner of the Food and Drug Administration, the plaintiffs
contending that the challenged regulations exceeded the
authority of the FDA given by statute. The regulation and
the questions of statutory interpretation involved
: : . 24/ :
"complicated and technical issues,” leading the court
to deny a motion for summary judgment.- The court stated:
" "gSince the papers already submitted by the
parties raise substantive issues outside
this court's ordinary sphere of competence,
it would be unwise to make a determination
on the merits at this stage without the
aid of 'live,' expert testimony." 22
It was the complex technical nature of the issues
above which led to the need for expert testimony. The clear
implicétion is that in the absence of this factor the expert
testimony is not necessary or appropriate. In the present
case the issue of the validity of 10 CFR 50 Appendix D does
not involve unusually complicated technical iésues, much less
ones beyond the competence of this Board or a reviewing court
to consider. The court went on to say:
"T'o be sure, the essential guestions presented
in this action are ones of statutory interpre-

tation; whatever competence the court and
counsel may have in this area generally, however,

. at 652.

o &
5

:

at 653.
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can only be enhanced by a particular under—

standing to be obtained with expert assistance,

of the technical problems involved. Additionally,

since professionally qualified respresentatives

‘of both plaintiffs and defendants were Present

during the hearings and debates which preceded

the passage of the 1960 Color additive Amendments,

it would be helpful to hear their testimony

relative to legislative intent, which, bresumably, 6 /
‘they had an important role in shaping and assisting, " “—

The expert advice sought was from representatives
of'the parties_with technical expertise who had participated
in the legislative hearings and debates Preceding the
law‘inﬂquestion,vfor the purpose of assisting the court in
understanding the technicai aspects of legislative hietory°
- It was,nop sought from theideeision—makers themselves who,

- 27/
in that case, would have been the legislators. ~ In the

bresent case intervenors seek discovery of the decision-makers
themselves.

The present case, like Toilet Goods, involves a

duestion of statutory interpretation on which the validity
of a regulation rests. vet the intervenors have not; as

Toilet Goods might indicate, sought discovery or expert advice

from those involved in the legislative history of NEPA, in

Id. at 653

-

5
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order to shed light on the meaning of that statute. They
have insfead sought diécovery of thé baSié for the AEC's
implementihg regulation. Moreover, there is no dispute
here as to the meaning or interpretation of the regulation
itself on which expert tegtimony might conceivably shed

light under the rationale of Toilet Goods; the question is

oné of validity, which, as previously discussed,.is to.be
judged on the rule making record, including its stated
basis. |
A basic reason supporting Applicant's position is
the undesirability of extensive interrogation-of administrative

decision-makers after the fact except in unusual circumstances.

United States v. Morgan‘gﬁ/ standé for this proposition. It is
true, as4interVenors point out, that this}case involved a
situation in which the administrator who had beén gquestioned
in court about his decision had been acting in a quasi—judicial‘
»role; Yet the logic of these_caseé applies equally to agency
officials acting in a quasi-legislative role as well. The
conéept of formal interrégation of legislators as to the reasons
underlying their enactment of legislation is as objeétionablé |
" as (and perhaps even more unheard of than) the interrogation of

judges.

28 / 298 U.S. 468; see also Shaughnessy v. Accardi, 349 U.S.
: 280, 290 (dissenting opinion of Justice Black)
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Intervenors rely on Citizens to Preserve Overton

29

Park, Inc. v. Volpe to establish that the mental processes

of agency personnel maykbe probed in this ease. That case
involved a decision of the Secretary of Transportation with
‘respect to the granting of Federal highway funds fof a particular
project. His action wae reéuired to meet a statutory standard that
such funds could not be used for highways through public parks if
a "feasible and prudent" alternative route existed. If no such
route was available, the statute permitted the Secretary to
authorize the funds only if there had been “"all possible_planning
to minimize harm-to the park." The action was one which was
not eubject to the hearing and finding requirements of Sections 5564
and-557 of the APA, although a subsequently promulgated Department
ef Transportation regulation requiring formal findings may have
‘influenced the court's decision. The court remanded the case to
the District Court because its prior review had been based only
on litigation affidavits rather than the full administrative

30/ ' _
record. It went on to state that to the extent that the

record was not sufficient to disclose the factors that were

29/ U.S. 39 L.W. 4287 (March 2, 1971).
30/ In the words of Justice Black in his separate opinion:

"I rcgret that I am compelled to conclude for myself -
that, except for some too- late formulations, apparently
coming from the Solicitor General's Office, this record
contains not one word to indicate that the Secretary raised
even a finger to comply with the command of Congress."

- Id. at 4293.
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considered by the Secretary the District'Co;rt should be
-permitted to rquire some explanatioh of the Secretary;s actions.
In its decision the court reaffirmed the principle
establishea by the Morgan case that "...such inquirg‘into
the mental processes of administrative decisionmakers is usually
to be avoided..."lgl/ and observed ﬁhat where formal findings
had been made, as in Morgan, there must be a strong showing of
bad faith.or'improper behavior before such inquiry.may be made.
In the Overton case neither the requirement-Of formal
.findings.nor the‘requireﬁent of a "concise general statement”
applied. The cburt'went3§ut of its way to observe that £u1e~-
making was not inVolved.——/ Where rule making is involved, and
'whére the "concise general statement" applies and serves a
statutory function, we submit that fhe considerations outlined

in the Morgaﬁ case also apply here.

Intervenors correctly recognize that Overton Park

is not on all fours with the matter presently before this
Board, since it involved a particular adjudicative decision of

an agency. Intervenors again go on however to argue that

31/ 14. at 4293.

32/ 1d. at 4291. .
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" the ;equirement of a fﬁlly articﬁlated and reasoned statement
is even more important in rule making fhan in cases of contested
.adversary proceedings.
It is in chis attempt at aﬁalogy that intervenors'Aargument
breaks down. Intervenors have been unable ﬁo cite any cases
to support this aﬁalogy. As has been previously shown, the
analogy flies in the face of the concept of rule méking and
" its relationship to adjudicatidn embodied in the APA.
Counsel fér EDF in his letter to the Chairman dated
April 12, 1971 stated that-the motion for discovery was
~ submitted in thé exercise of a right of a party under the APA
"to‘present his case or defense by oral or documentary evidence,
Ato submit rebuttal evidence, and to conduct such-cross;examination
| | 33/
as may be required for a full and true disclosure of the facts.":
This provision does not of course whisk away in one stroke the
| 34/
legal prereguisites to and limitations on the right to discovery.
In the present‘casg the requested discovery is neither necessary
nor desirable since a'legélly adeéuate basis for the rule has

been stated and it is this stated basis upon which the validity

of the rule in the present case is properly judged.

33/ 5 U.s.C. g 556 (d)

34/ See Freeman v. Seligson, 405 F.2d 1326, 1338-9.
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V. - The applicability to the Indian Point No. 2 proceeding

of the provision of Appendix D exempting proceedings noticed

before March 4, 1971 from certain requirements is not affected

by events in the Vefmont Yankee proceedingi

Interveﬁors argue that they must have discovery of the
reasons behind the Commiséion“s inclusion of non-radiological
environmental issues in the notice of hearing in the Vermont
Yankeé.proceeding which, although noticed shortly -before |
March 4, 1971, was not exempted from consideration of those
issues as provided by Appendix D. They argue that this is
necessary for establishing a'"rationale of the Vermont Yankee
exception‘to the Appendix D regulations," against which the
Indian Point No. 2 proceeding can be measured. Applicant docs
not believe that it is a proper function of discovery to
delve into the reasons behind a notice in anothet proceeding
in ofder to establish legal precedent for this proceeding.
The exemption contained in Appendix D is a rule of general
applicability which applies to this proceeding in a clear
and unambiguous way and such application is prcper without
further justification. |

This is particularly true since, unlike the Vermont

Yankee notice which was published only a few days before
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‘March 4, the notice in this proceeding was published over
five months aéo, on Novembér'l7,.l970. Appendix D was not
‘published in final-form‘unfil December 4, 1970. The Commission
was aware of the postufe ofvthis proceeding when it adopted
Appendix D, and no further consideration of whether the Appendix
should or should not be applied is appropriatel

Nevertheless,'if eXplanation of the vermont Yankee

action is called for, such explanation has already been given
by counsel for the AEC Regulatory Staff at the héaring on

March 24. Counsel there stated that the reaéon for the

. Vermont Yankee exemption was the fact that the hearing was
noticed earlier than normal in the AEC regulatory process.

(Tr. 649 ) This explanation is also found in the Brief for

Respondents in the Calvert Cliffs' Appeal (p.48) where it
‘repreéents the position of the General Counsel.of the:COmmission.
lThat brief has been submitted as a part of the AEC Staff's
response in this pfoceeding to the motiohs of intervenoré
concerning Appendix D. The explanation shows that the exception
bore no relation to the stated basis for Appendix D and was

made because of circumstanceé that do not épplyvin this case.

As already indicated, the record of this proceeding

shows that the notice of hearing for Indian Point No. 2
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wag- issued in this proceeding on November’l7, 1970, aboutlsiX
weeks after issuance of the ACRS letter, which is normal timing
~f6r such cases.

Ihtervenors dismiss Counsel's explanation on the
ground that it is not evidence and therefore cqnnoﬁ be
considered by the Board.in this context. This ignores the
fact that the process of distinguishing cases 1is one which
is within>the traditional competence of counsel tb perform.

If this alone is nof considered sufficient, the explanation

is corroborated in a compelling way by facts as to the timing

of the Vermont Yankee notice in relation to other cases which
are obtainable from the public records of the Commission and
of which official notice could be taken if that is considered
necessary.

This conclusion is not affected by the cases cited

35/ '

by intervenors. Those cases stand only for the proposition
that where an adjudication was required to rest on findings

based on evidence subsequent rationalizations by counsel

cannot be a substitute for such findings and evidence. In the

EE/ Trailways of New England, Inc. v. CAB, 412 F.2d 926 (lst Cir.
1969); National Air Carriers Association v. CAB, 436 F.2d
185 (D.Cc. Cir. 1970); Public Service Comm'n. v. FPC, 436
F.2d 904 (D.C. Cir. 1970).
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“AEC regulatory process there is no requirement for a notice
of hearing to be supported by findings. For these reasons

the discovery requested by intervenors of the reasons in back of

the Vermont Yankee determination will serve no permissible and

useful purpose and should be denied.
Respectfully submitted,

LEBOEUF, IAMB, LEIBY & MACRAE
Attorneys for Applicant
. '

P, N s
By (A Lz/’( (\/ l ‘ 1..a"\,ﬂza»di,,'\;m; -
- Leonard M. Trosten -
Partner




APPENDIX A to '

orandum of Law

in Support of Applicant's Answer
in Opposition to Motion of Hudson™
River Fishermen's Assoc1atlon and

Env1r0ﬁmental Defense Fund

Dlscovery

FEDERAL

Torce envirvonmenial

. Federal,
« Connission’s Dnchtm of Regulation or

) Loauy
matters within theiy jurisdiction)
ich are authorized to develop and en-
standards. . ’

After receipt of the comments of the
State, and local agencies, the

-+ his designee would prepare a Detailed

Inc. for

Tivla TR ‘!?.'5 Y
Wu“lg—“ﬂtuig[u*‘i
Chapter l-—Atomic Encrgy -

: o Commission

L PART 50—LICENSING OF PRODUC-
POTION AND UTILIZATION FACILITIES

L Implementation of the Najional
! —Environmenial Policy Act of 1969

"~ On Junc 3, 1970, the Atomic Energy
¢ Commission published for comment in
¢ the FeperaL ReGISTER proposed amend-
: ments to its regulations in 10 CFR Fart
i 50, Appendix D, a statement of general
: policy that indicates how the Commis-
sion will exercise its responsibilities
under the National Environmental Pol-
icy Act of 1969, FPublic Law 81-190, with
. respect to the licensing of power reactors
and fuel reprocessing plants (35 F.R
594), The proposed amendments wouid
revise Appendix 1D to reflect (1) the
guidance of the Council on Environmen-
tal Quality, and (2) the enactment of

i 1970.

RF\'ISFD APPENDIX D as PULLISHED ¥YOR

: COMMENT
Under revised Appendix D set’ out in
: the notice of proposed rulemaking, ap-
i plicants "for construction permits for
i nuclear power reactors anlti fuel reproc-
~essing plants would be required to sub-
i mit with the application 2 separate re-
fport on specified environmental con-
! siderations. Aopliﬁ nts for operating
hcenses for such facilities would be re-
- quired to submit a report discussing the
‘s"me environmental considerations, to
» the exient that thoy difier significantly
 from those discussed in the report sub-
. mitted at the construction permit stage
Copies of such reports would then be
Ptransmitted by the Commission, with a
'requoat for commicits, to Federal acen-
teles. designated by the Council on
; Environmental Queality as having “juris-
; diction by law or special expertise with
crespeet to any envirommental impact
“involved” or as “aulhorized to develop
. and enforce cnvirenmental standards”
Aas the Commission determines are ap-
’pxop.idte A smwvmry notice of avail-
. ability of such resoris would be published
in the Fepzran NeaisTer, with a request
 Tor comiment on the provosed action and
»on the report from State and local asen-
i cies of any alffecied State (with respect

REGISTER, Vol. 35,

'»"ILC, a
~‘objeciions raised by such agencies and

i the Waler Qu'ﬂlL) Improvement Act of

No. 235--Friday,

- Statement on the environmental con-

sxdﬂmuono, including, where appropri-
discussion of problems and

the disposition thereof. In preparing the
Detailed Statement, the Director of
Regulation er his designee could rely,

“in whole or in part, on, and incorporate

by reference, the appropriate Applicant's .

! Environmental Report, and .the com-
= ments thercon submitted by

Federal,
State, and local azencies, as well as the
regulatory staff’'s radiological safety
evaluation.

Revised Appendix D as published for
comment provided that both the Appli-
cant’s Environmental Repoirts and the
Detailed Statements would be required,
with respect to water gquality aspeets of
the proposal covered by section 21(b)
of the Federal Water Pollution Control
Act, to include only a reference {o the
certification jssued pursuant to section
21(b) or to the basis on which such
certification is not required. License con-
ditions imposed under Appendix D, re-
quiring ohservance of standards and
requirements for the protection of the
environment as are validly imposed pur-
suant to authority established under
Federal and State law and as are detler-
mined by the Commniission to be appli-
cable to the facility that is subject to
the licensing action involved, would not-
apply to matiers of water quality covered
by section 21(b) of the Federal Water

Pollution Control Act.

The types of materials licenses 1.0
which procedures and measures simila
to those for nuclear power reactors and
fuel reprocessing plant licenses would be
applicd were indicated in the notice of
proposed rulemaking.

All inlerested persons were inv Heu tc
submit written comments and sugges-
tions for consideration in conneciion

.with the proposed amendmentis within

30 days after publication of the notice
of proposed rulemaking in the Fiourar
REGISTER on June 3, 1970, The Commis-
sion has received a number of comments
reflecting a variely of, and scmetimes
confiiciing, points of view, All comments
have been carefully considered. A num-
ber of the comments received are dis-
cussed below. Upon consideration of
these comments and other factors in-
volved, the Commission has adopted the
revised Appendix D set out Lclow.

SIGNIFICANT CHANGES FROM PROPOSED
Aprexpilx D

Pefore discussing the new or amended
provisions of Appendix D as adopted by
the Commission, it is considered appro-
priate to point out, by way of back-
ground, that the Commission, under the
Atomic Energy Act of 1854, as amended,
is reauired to hold :—m public hearing at
tho construction permit stage fer, among

ther facilities, ¢z cn niclear power re-
‘.chn and fucl reprocessing plant, This

1970

L

Dec. 4,
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"*hé;.‘:ring: is required whelher or net thore
is a contest rezavding the issuance of the
bermit, At the operating license stage
there §s opporlunity for o further puilic
hearing at the request of any parson
“whose inlerest may be afiected by the
prozecding. A ceniral purpess of thesce
hearings under the Atomic Fnorgy Act of
1954, ns aminded, is to provide an opon,
public review of the radiolozical effects
of the foellity on the environment.

In scetion 162 of the Notional Environ-
mental Policy Act of 1989, the Congress
authorizes and divects tint, to the fullest
cxbent possible, the policies, regulations,
aud publiclaws.cf the United States shall
bz interpreted and administered in ac-
cordance with the. pclicies seb forth in
that Act. While this provision does not
speceifically refer to Federal licensing of
private activitics, the Commission has

Interpreted it to embrace licensing to-

the cxlent and in the manner deseribed
below. Conseguently, in imvlementing
the National Environmental Policy Act
of 1939, atienticn has been directed to
nonradiological environmental eficets as
well as radiological effocts. . .

With respeet to nuclear power plants,

“ the principal environmental eifects ara

- radivlogieal effects, and the {herraal ef-
“feets of coonling water discharges. There
‘are other cnvironmental effects as well—
“for examble, in the areas of noise, recrea-
" tion, esthetics, ete. In view of the Com-
mission’s new responsihilitics under the
~National Eavirenmenisl Policy Act of

1969, it has rccognized that seme en-
vironmentel amenities and values are

- presently quantified and that some are
as yot unquantified, The Commission has
sought to give appropriate recognition to
both categories, as well as Lo take into
account the traditional role played by
State and loeal governinents in the pro-
tection of the environment:

The significant new or amended pro-
visions of Appendix D as adopted by the
Commission are:

"7 1. The -Comm’ssion bolisves that the

preservation of environmental values can
-best be accomnlished through the estab-
-lishing of environmental quality stand-
ards and requirements hy appronriate
¥ederal, State, and regienal agencies
having responsibility for environmental
proteztion. In the case of water quality,
the Federal Water Pollution Control Act,
as amended by the Water Quality Tm-
broveinent Act of 19870, has established

a system of federally approved State-

standards for water quality and a re-
quirement that Federal licensing agen-

cies be provided a certification from the .

abpropriate State, interstate. or Federal
authority that there is reasonabla assuy-
ance that the actlivity to he licensed will
be conducted in o manner which will not
violate applicable water quality stand-
‘ards. The Commission urges the appro-
briate agencics to prozeed prompiiy to
establish standards and requircments for
other aspects of environmental quality,
2. In o proceeding for the issuance of

© & oconstruction pzrmit or on operating
licenze for a nuclear rower reactor or
fuel reproses ing plant, any party to the
broceeding may raise as an issue whether

“logical effects since radislo

RULES AND REGULATIONS

would be likely to result in o significant,
adverse eoffect on the environment, If
such a rosult were indgieated, in accord-
ance with the declaration of national
poliey expressed in the National Invi-
ronmental Policy Act of 1069, considera-
ticn will be eiven to the need for the

in ition of rowmuirements for the pres-.
ervation of envirenmental valuos con-

sistent with other esscntial considera-
tions of national po v, including the.
need to'meot o a timely basis the grovy-.
inz mational reouiremonts for electiric
power. - ; o

V/ith respeet to those aspects of .en-
vironmental quality for which environ-
mential qua
ments have bzen established, proof that
the applicant is equipped to ebserve and
agrees to chserve such standards and re-
quirements will be considered a satisfac-
tory showing that thore will noat be a
significant, adverse cfiect en the envi-
ronment, Certification by the appropri-
ate agency that there is reasonable
assurance that the applicant for the par-
mit or license will ohzerve such stand-
ards and requirements will be considered
dispasitive for this purpsse. In any event,
there will be incorporated in construc-
tion ‘permnits and operating licenses a
condition to the cffect that the licensee
shall chzerve such standards and re-
quirements for the protection of the
environment as are validly imposed pur-
suant to authority established under
Federal and Siate law and as are deter-
mined by the Commission to be appli-
cable to the facility that is subject to
the licensing acticn involved..

3. In order to provide .an orderly .pe-
ricd of transition in the conduct of the
Commission’s regulatory proceedings
and to avoid unreascnahle delays in the
construction and operation of nuclear
power plants wrgently needed to mest
the national reguirements for electric
bower, the issues described in paragraph
2 above may be raized oitly in proceed-
ings in which the notice of hearing in
the proceedings is published on or after
March 4, 1971,

4. The issues deserivad in paragraph

2 ahove would not anply to (a) radio-
cal effects
are considered pursuant to other provi-
siens of Part 50 or (b) matters of water
quality covered by section 21(b) of the
Federal Water Pollution Control Actt

1 Under sectlon 21(b) the Commission is
generally prohibiteq from fzsuing a construe-
tlon permit or operating license for a facli-
Ity discharzing -~ 1ents  into  navigable
waiers withous having received a ceriificate
from the State or Interstate water pollution
control azency or the Secretary of the Ine
terlor, as approprinte, that there s rezsone
able assurance that the retivity will be con-
ducted in a manner which will not violate
aoplicable water quality standards, (Under
Reorg. Plun No. 3 of 1970, the function of
the Secretary of the Interior in this regard
will be exerc 1 by the Adminlstrator of
tho Environment
addition, as noted in paragraph %e, the AXC
will Include a condition In construction p
mits and operatineg e 3 for power -re-
actors and fuel repr uZ plants to the
effect that the lice shall comply with

pes

lty standards and require- .

al Protection Ageney.) In .

If any party yaisod any jssuc as des
in paragraph o ahove, the Applica
Eavirenmental Report and the
Statement would be offered in cvidence,

5 If no varly to such a proceedin
including AsC stafl, re v issua as
deseribed in poara crapht 2 above, those
issues would not asidered by the
atomie safety and lic ing bheard. Under
such cireumstances, ol
cant’s Envivonmenial
therzzn, and the Dota;
accompany the i
Comm
not

g%

: (3 der the Na-
tional Environmental Pelicy Act of 19565
will ke carried out in toto cutside the
hearing process.

“ 6. If any of the issues described in par-

agraph 2 above were properly raised by
a party to the proceeding, the atomic
safety and liconsing board would make
findings of fact on & id resolve the mat-
ters in controversy among the parties
with regard to these issues. Depending
on the resolution of those issues, the per-
mit or license could be granted, denicd,
or appropriately conditioned to protect
environmental values, . )

-7. In addition, revised Appendix D
Wil : ) .

(a) Require, ‘25 soon as practicable,
the filing of Environmenial Reports by
holders of construction perimifs and
breparatien of Detailed Statements in
cases where & Detailed Statement has not
previcusly been prepared: . .

(b) Provide for the incluzion of a con-
dition to the effzct that the licensee shall
observe suich standards and requirements
for the protzction ¢f the environnient as
are validly imposed pursuant to au thority

established under Federal and Stzte law
and as are determined by the Corn mis-

sion to be applicable to the facility that

is subject to the licensing action involved,

in econstruction permits ang operating

licenses previously issued which do not

contain such cendition:

(¢) Provide for the ineclusion of a con-

“dition to the eifect that the lice: zee shall

comply with all applicable requirements

of section 21(b) of the Fedaral Water

Pollution Contrel Act, in construction .
Cpermits and operating licenses whenever

jssued; ® . : T
- () Require the discussion of waler

quality aspects of the proposed action,

whether cr not covered by seztion 21 (h)

ef the Yederal \Water Polluticn Contrel

Act, in Environmental Reports and De-

talied Statements: .
(e) Provide that, after receipt of an
Environmental Report, the Director of
Regulation or his designes will prepare a
draft Delailed Statement which, with the
Environmental RRepart, will be circulated
to cosnizant agencics for comment, and
that o final Detailed Staterent will be
brepared afler receint of comments on
the draft Statement and Report,

#The Commission Intends to Issue a sona-
rate statemant of general policy and proce-
dure (o in 2 In gieater dztall how it
Intends to cxerelse s responsibilities under
section 21(h) of the ¥ederal Water Pollution

the issuance of the permit or license il applicable requirernents of section 21(b).  Control Ack, \
Yo FEDERAL REGISTER, VOI, 35, NO. 235--FRIDAY, DICEMLR 4, 1970
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and the appl
Lo ALC lcensing actions.
on is of the view that the
nmaontal Policy Aﬂt of
C to tade appro-
nend that .\u, and
)y in its proposed
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Natienn 1 Favire
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2 1 um*m)‘o 'va uehh Not n
the 0.1!:.' possible, technioue of 1mw-b~
“mienting t.‘% ”“”xl‘ ceb forth i the Act.
The st : ie in th2 com-
ments of tn“ C" Ivert Cliffs Coordinating
Committee, Wati-nal wildlife Fedaration,
and the Sierra Club that the Commission
‘should apply the reauirements of - Ap-
pondix D to holddrs of constructicen per-
mits issued - withsut c'ms?c‘.ei'"tion of
tors who have not yvet

environmental faeb
spplied for an operating lic ;u se, and sus-
pend the consirtiction pern pending
investigation of the cnvnmm antal im-
pact of the facility?® “Those comments
also suggest (hat the Commission require

“packftting” of facilities—that is, the
addition, climination, .or modification of

structures stems, or comnonents of a
~ facility aftzr a construction ])"xh‘b has
been issued—if it finds that such actien

will provide substantial, additional pro-
teetion of the environment.

Sconic Shoreline Preservation Confer-
ence, Inc., suggested that full compliance
with Uu 1‘*'1t onal Environniental Policy
Act of 1560 be reguived for major TFed-
eral actions taken after January i, 1971,
and, with respect Lo Federal actions taken
b“w een January 1, 1950, and January 1,
1971, that the ARC issue to the license or
per mxt anplicant an order to show cause
why that Act should not bhe fully
enforced. .

As noted abo.g, the Commiss

’ mochf‘tecl Ar)“"ncu\ D to require, a8 soon
the {iling of l‘ nviren-
‘mcnt..l Re \m{s by holders of ¢ *auuc-

tion pey mits who have nab filed an aprli-
~cation for anopera un" license, and prep-
eration of Detailed Statements, in cases
where a Detailed Statement has not pre-

viously been prepared. Paragrarh 10 of
proposed Appendix I (Gredesignated as
paragravh 9) has been amended to pro-
vide Umt the condition ch-sc. ibed in th'u,
paragrarh (reouiring nermittees and li-
consees to obzerve such stundards and
requirements fov the protection of the
envirenment as are ﬁ:icﬂ\ imeosed pur-

suant to cuthority estab T Yed-
cral and Scate Iave and :, are detzrmined

3 The suggestions of thoze commentators
were alss the subjcct of o petition for rule-
making by th mey s The petition was
dented In o noid Hshed In the Feo-
rran Rrcusren on Avg, 6, 1970 (25 IVNR. 12566).
e notice of denlnl siatod thet the Come-
mission - would consider conredfully, and ade
dress H.v.«:-h' La, the matier ratsed by the petl-

B sostions were
nl,o m'mo by “scenle SH sretine Preservation
Conferengs stition for rutemaking
filed July H ion hereln is
alzo "lm‘lrﬂh‘e to U"- suzzestlons contained
- Inothat potitton,
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o Lo applicable to the

1 alsa be included

in por o5 previeusly issuad

vhich do not (::n:t 1 such o condition,
The sugzestion that eonstruction per-

1mits 1 without prior consideration
of environmensal factors by the Com-
mission be suspended p*n"'n'r the .in-

deaticn of the cn\nr.“
of the fncility
Whather susoe
matter to be de
Subhnart B oof the Comy
prac -t
1 umu oments
as hierein @
The sugzes
reouired for foecitities
or nlready cperatl “;
adopted. In the C
for the regulali J
mary times of decisi zing are at the
jssnancs of the ¢o1 ion parmil, and
at the issuance of the operating lcense.
The pattern for implementation of the
requirements of the Nationa 1l Environ-
meantel Policy Act of if
yevised Appendix D eontemplates that
consideration cf environmental impact in
the Commission’s decisionmaking proe-
ess will be given primarily at the con-
struetion penmait stnze so as to afiord the
ereatest Jatitude for early, appropriate
action. Env uozﬂncntﬁl matters differing
swnmc'mt‘_v from thosz considered at
sstruction pormib stage, or when

atel Report is filed
as described in );al wgrarh 7o above,
would, however, be considered at the
operating license stage The Commission
belicves that this
full review of envir ml.cat al mattexs in
connection with . ionmaking
required by the National Bn ironmeantsl
Policy Act of 1959 and, together with the
condition described in redeosignated pars-
graph 9 of revized Avpendix D, reflects
a reasonable balancing of the various
public interest consideraticns involved.
Calvert Cliffs Coordinating Comanitice,
National Wildlife Federation, and the
Sierra Club also urged that since the
Water Quality Jmprovement Act of 1870
(Public ILaw 91244 on reguires
certification of conmpliance with avpli-
cable water cquality standards for proj-
cets for which construction was bezun
after April 3, 1970, the Commission is
constrained, under the MNational Enviren-
mental Pclicy. Act of 1089, to determine
what water guality standards should be
applied to facilities under constructicn
before April 3, 1990, and whether th

“packitting” be
nder construction
s also not been
M's program
ities, the pri-

facility will conform to them. The Com-

mission remains of tne view that the re-
quiraments of section 21 of the ¥ed-
cral Water Pollution Control Act supcr-
cede pro tanfo the more gencral envivon-
mental requirements of sections 192 and
103 of the Natisnal Fnavironmental
Policy Act of 19359, It should ke noted,
however, that Appeondix D has been
revised to (1) indicetle that \"M“r guality
aspects of tm proposed action should be

discussed in Applicant's Eavironmental

Reports and in Delailad Statements and

2) provide for tho incluzion in con-
A

de
permits and operating Jicenses
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of course, apply. Coples of FEpERAL REGIS-
run Notices of the availability of Environ-
menial Reports and draft Detziled
Steotements and information pertaining
senecies receiving and requesting
copies of <uc‘1 Rc sorts and comments
awill be availal b

on requssi, W 1tnouf
specific provision in Anpendix .
z1so reauested that thic Federal,
Gtate, and local agencies having juris-
dicticn by law or special exsertizre with
T es Ct to environmental impach to which
91 cahble Environmental Reports ave
sut nttro and sgencies authorized to
‘.0\ cion  and enferce enviranmental
andards, be idsntified, The Commnis-
sion ocs nob consider u practical to do
50 in the rezulation, since the particular
agencies having exuertise may not neces-
sor;]v bg the came in each case. VWith
re

spect to State and local -agencies, the
not: Dl ovidad in tha FunEr
and the noucn proy =t to the G:) ‘ernor
of the 8 ; .1cn the fac
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pavagraniy 5 of Appendix to th
that, withh respsct to the owveration of
nuclear pawer reactors,. it is expeeted

that in most cases the Detailed Sinte-
ment will be prepared only in connce-
tien with the first licenzing esction that

aufnouzeo Zull power cperatien cf the

The mtent of that stateme:
identily lnc particular opere f.
ing actien in connectis n witly v
Detailed Stateinent would Le
not to imply that a ¢ tﬂl :
would be cmitied at the ("“IQ" “c‘uo 1 per
mit stege. This has been made clear in
revised Appendix D setout below.

Oneg comment suzzested that the re~
guiremont for the sm\" ssion of Appli-
cant’s Environmental Reports be modi-
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practicable. In view of the desivability of
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Environmental Quality on May 12, 1970
35 F.R. 7390), it is not considered ad-
visable to extend the time for filing such
Reports.

The Atomic Energy Council of the
State of New York and the General Elec-
tric Co., in their comments, requested
clarification of -proposed ‘Appendix D
with respect to determinations as to the
applicability and validity of, and com-
pliance with, State standards and re-
quirements for the protection of the
environment. Paragraphs 11, 12, and 13
in revised Appendix D eclarify those
matters. -

A suggestion was made that com-

sents on Applicant's Environmental Re-

ports at the operating license’ stage bhe |

solicited from Federal and State agencies
oniy as to environmental considerations
that differ significantly from those dis-
cussed in the Environmental Report pre-
viously submitted with the application
for a construction permit. Paragraphs 3
and 4 of revised Appendix D provide that
such comments will be requested only as
o environmental matters that differ sig-
nificantly from those considered at the
construction permit stage.

It may be noted that the Commission
would, as a matter of practice, routinely
send a copy of Applicant’s Environ-
mental Reports and of Detailed State-
ments to the Governor of any affected
State(s) or his designee(s). It should
“also be noted that the Commission in-
tends to provide appropriate guidance
as to the scope.and content of  Appli-
cant’s Environmental Reports. i

In its consideration of Appendix D,
the Commission Las recognized the pub-
lie interest in protecting the environ-
ment as well as the public interest in
avoiding unreasonable delay in meeting
the growing national need for electric
power,

The public is demanding substantially
more electric power, and it is expecting
the power to be available, without short-
ages or blackouts. Electric power use in
the United States has been douhbling
about every 10 years. If prevailing growth
pattern and pricing policies continue,
electric power capacity may need to
triple or quadruple in the next two dec-
ades. Meanwhile during the coming

winter and summer and for the next few:

years, there is a real electric power and
Tuel erisis in this country.* -

1 Chairman Nassikas of the Federal Power
Commission stated, at hearings before the
Subcomniittee on Intergovernmental Rela-
tions of the Senate Committee on Govern-
ment Operations, on August 3, 1970: “The
current situation is such that little leeway
yemains for additional delays if the country
is to avoid critical future shortages in mect-
ing anticipated real power neceds.” . -

In a “Statement on the Fuel Situation for
the Winter of 1970-71,” Paul W. McCracken,

Chairman, Council of Economic Advisers, and -

General George A. Lincoin, Director, Office
of Emergency - Preparedness, said: .

«we have continued to study the energy
supply situation and find that as winter
approaches the nation faces a potential
shertage in the supplies of natural gas, re-
sidual fuel ‘oil and bituminous coal. The
potential shortage appears to be more serious
in sone regions of the country than in
. others, but no scction is completely immune
{from concern.”
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Various authoritative statements and
reports have stressed that the urgent
near term neced for electric power rc-
cuires that delays he held to an ahsolute
minimum. Also reports looking to the
implementation of improved institutional
arrangements on siting of power plants
recommend procedures for expediting

the process consistent with protection of.

the environment. Thus in the Report
“Fléctric Power and the Environment”
published by the Energy Policy Staff of
the Office of Science and Technology in
August 1970, in which all of the Federal
agencies responsible for environmental
and power programs participated, the
Basic Findings stated:

New public ageucies and review procedures
must take into account the positive neces-
sity for expediting the decision-making proc~
ess and avoiding undue delays in order to
provide adequate electric power on reason-
able schedules while protecting the environ-
ment. - -

The Commission bhelieves that revised
Appendix D takes into account the neces-
sity for avoiding undue delays in order to
provide adequate electric power and that
it reflects a balanced approach toward
carrying out the Commission’s environ-
mental protection responsibilities under
the Naticnal Environmental Policy Act
of 1969 and the Atomic Energy Act of
1954, as amended. Its main concern here
has been to find out and strike a reason-
able balance of those considerations in
the overall public interest. The Commis-
sion expects that revised Appendix D will
be implemented to that end.

pursuant to the National Environ-
mental Policy Act of 1969, the Atomic
Energy Act of 1954, as amended, and
sections 552 and 553 of title 5 of the
United States Code, the following
amendment of Title 10, Chapter 1, Code
of Federal Regulations, Part 50 is pub-
‘lished as a document subject to codifica-
tion, to be effective 30 days after publi-

cation in the TIPEDERAL REGISTER. The -

Commission invites all interested persons
who desire to submit written comments
or suggestions for consideration in con-
nection with the amendment to send
them to the Secretary of the Commis-
sion, U.S. Atomic Energy Commission,
Washington, D.C. 20545, Attention:

Chief, Public Proceedings Branch, within

60 days after publication of this notice
in the FEDERAL REGISTER. Consideration
will be given to such submission with
the view to possible further amendments.
Copies of comments received by the Com-
mission may be examined at the Com-

mission’s Public Document Room, 1717 -

I Street NW., Washington, DC.
Appendix D is revised to read as
follows: ’ :

APPENDIX D—STATEMENT OF GENERAL Pouicy

. AND PROCEDURE: IMPLEMENTATION OF THE
NATIONAL ENVIRONMENTAL POLICY Act OF
1869 (PusLic Law 91-190)

on Jammfy 1, 1970, the Natlonal Enyiron-
mental Policy Act of 1969 (Public Law 91—
190} became eilcctive. The stated -purposes
of that Act are: To declare a national policy
which will encourage productive and enjoy-
able harmony between man and his environ-
ment; to promote cfforts which will prevent
or eliminate damage to the environment and

» ‘

biosphere and stimulate the health and
welfare of man; to enrich the understanding -
of the eccological systems and natural re-
sources important to the Nation; and to
establish a Council on Environmental
Quality.

Section 101(h) of that Act provides that,
in order to carry out the policy set forth
in the Act, it is the continuing responsibility
of the Federal Governinent to use all prac-
ticable means, consistent with other cssen-
tial considerations of national policy, to -
improve and coordinate Federal plans, func-
tions, programs, and resources toward cer-
tain stated ends. :

In section 102 of the Naiional Environ-
mental Policy Act of 1965 the Congress au-
thorizes and directs that, to the fullest
extent possible, the policies, regulations, and
public laws of the United States shall be
interpreted and administered in accordance
with the policies set forth in the Act. Al
agencies of the Federal Government are-
required, among other things, to include in
every recommendation or report.on propos-
als for legislation and other méajor Federal
actions significantly affecting the quality of-
the human environment, a detailed state~
ment by the responsible official on certain
specified environmental considerations. Prior
to making the detailed statemént, the re-
sponsible Federal official is_required to con-
sult with and obtajn the comments of any
Federal agency which has jurisdiction by law
or special expertise with respect to any en-
vironmental impact involved.

since the enactment of the National En-
vironmental Policy Act of 1969, the President -
has issued Executive Order 11514, dated -
March 5, 1970, in furtherance of the purpose
and policy of that Act, and the Council on .
Environmental Quality. established by title
II of that Act has issued interim guidelines
to Federal departments, agencies and estab-
lishments for the preparation of the detailed
statements on environmental considerations
(35 F.R. 7390, May 12, 1970). . ’ .

On April 3, 1970, the Water Quality Imi-
provement Act of 1970 (Public Law 91--224) .
became effective. That Act redesignated sec-
tion 11 of the Federal Water Pollution Con-
trol Act as section 21 and amended redesig-
nated section 21 to require, in suhsection ~-
21(b) (1), any applicant for a Federal license
or, permit to conduct any activity, includ-

©ing the construction or operation of a facil-

ity, which may result in any discharge into
the navigable. waters of the United States,
to provide the Federal licensing agency a
certification from the State in which the
discharge originates, or from an interstate
water pollution control agency having juris-
diction over the -navigable waters at the -
point where the discharge originates, or the .
Secretary of the Interior, in cases where’
water guality standards have heen promul-
gated by the Secretary under section 10(c)
of the Federal Water Pollution Control Act
or where the State or interstate agency has
no authority to give such certification, that
+there is reasonable assurance, as determined
by such certifying authority, that the activ-
ity will e conducted in a mamicr which

_ will not violate applicable water quality
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standards. .

The Commission expressly recognizes the
positive necessity for expediting the deci-
sion-making process and avoiding undue.
delays in order to provide adequate electric
power on reasonable schedules while at the
same time profecting the quality of the en-

‘yironment. It expects that its responsibilitics

under the National Environmental Folicy
Act of 1969, as set out below, and the Tederal
Water Pollution Control Act, will bhe carrvied
out in a manner consistent with this policy
in the overall public interest.

~ Ppending the issuance of further guidance
by the Council on Environmental Quality



1wowlth the public interest In
trodolay in mmeoting the

under the
Act und

tor
Ing plant st
one hundred
ing cne reproduzible copy, of
document, to he entitled “Applicant
vironmental teport—Censiruction

ity (1

Permlit

Staze,” which s the following en-
viroumental cor tions:
{a) The environmental Impoct of the

propozed acticn,

Ab) Any adverse environmental
which cannot be avolded should the props
be Implemented,

©o o (e) Alternatives 1o the propesed action,
(d) The relationship between Jocnl short-
-derm uses of man's environment and the
‘maintenance and enchancement of long-
term procductivity, and ’

(e) Any irres ible and irretrievable com-
mitrments of rezources witleh would be In-
volved iIn the proposed actlon should it be
fmplemented.

Each helder of 2 permit to construct a
nuclear power recclor or a fuel re
plang issued without the Detalled Staternent
deseribed In paregraph 5 having been pre-
pared, who has not filed an application for an
operating license, shall submit one hundred
and fifty (150) coptes, inciuding ons re-
producible copy, of-an E ronmental Report
&s soon a5 practicable. .
2. Each applicant for.a lcense to operate
& nuclear power renctor or a fuel reproces
ing plant shall submilt with his application
one hundred and fifty (150) coples, Ine
~eluding one reproducible copy, of a separat
decument, to .be entitled “Applicant’s En-
vironmental  Report—Operating License
- Stage,” whilch discusses the same environ-
mental consideraticns desceribed In para-
graph J, but only to the cxtent that they
- differ slgnificantly from those discussed in
the Applicant’s Environmental Report pre-
viously submitted with the anplication for a
censtruction permlit, {f any. The “Applicant’s
‘Envirommental Report-——Opo2rating  Licenss
Stage” may Ineerporate by reference any
information contained in the Applicant's
Environmental Report previously submitted
with the applicaticn for a construction per-
mlt, If any. With respeet to the operntion
of nuclear power reactors, the applicant,
unless otherwise required by .the Commis:
sion, shall submit the “Applicant's Environ-
mental Report—Operating License Stage”
~only in connection with the first licensing
action that would aulhorize full-power
operation of tha facility.t
3. After reccipt of any Applicant's Envi-
cronmental Report, the Dircctor of Rogu-
Jation or his deslance will analyze the re-
port and rrevare o draft IDotaited Siote-
-ment of environmeontal considerations. The
draft Detailed Statement may ‘consist, in
whole or In part, of the comunents of the
7 Dircetor of Reguletlon or his designeze on the
Applicant’s Environmeutal Report. The Com-
mlisslon will then tranasmit a copy of the
report and of the drafv Petuiled Sintement
to such Federal ‘aoencies designated by the
Council o Euvironmantal Quality ns hav-
Ing “jurlsdiction by law or speelal cxper-
tise with respect to any environmental jme-
pact Involved” or as “authorized to develop
and enforce environmental standoards” as
the Commisston deicrmines are appropriate,
with o request fer comment on the report

s report Is In addition to the report
requlred at the construction permty stage,

pe

’
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pud the draft Detriiod Stoiement  wit
t".xirty (30) days® Comments on an “Appit-
vironmental Dopo -

and o the ¢
Statoment preparcd in connection there
will Lo rog tecdd only as to environm
matiors that d
pire sty counstdered at the constru

my r2, The Comunission may ¢ .
the perin;(!' for comment if it deternmnines
that such an anslon Is practicable. If
any such Federal agency falis to provide the
Comn : it} within thirty
(30) days after receipt of the
rensrt and Statement  ov
such In e ccified
by the it will be presumed that
the agoncy has no comment to make.

4. Upon recelpt of any Applicant's En-
virommental Report and preparation of a
draft  Detaited  Statement in conncection
therawith, the Commis
published in ‘the ¥

poriand the draft Statement. (In accordance
with  §2.301(b) cof Part 2, the Corm-
sion wili also send a copy of the ap-
plicatien to the Governor or other appro-
priate oficial of the State In which the
facility Is to be located and will publish in
the Frozrnat RrecisTen o notice of reczipt
of the application, stating the purnose of
the application and sneciiying the lceation

at which the proposed activity will be con-

ducted.) The summary notice to bhe pub-
lished pursuant to this paragraph will re-
quest, within sixly (G0) days or such longer
period as the Coramisston may determine (o
be practicable, comment on the propozcd
cction and on the repert and the draft
Siatement, from State and local agencies of
any aflccted Stote (with respect to matters
within their Jurisdlcetion) which are au-
therized to develop and enforce environ-
nental standards, Comments on an Appli-
cant’'s  Environmental  Report—-Operating
Licenze Stage and the draft Detalled State-
ment preparad in connectlon therewith will
be reguested only as to environmental mat-
ters that differ significantly frorm those pre-
viously considered at the construction per-
mit stage, The summary notice will also
coniain a statement to the efect that a copy
of the repert and the draft Statement and
comments of ¥Yederal agencics therson will

33 3

o
be supplied to such State and loeal agen-’

oy
cles on reguest, 1F any such State or local
ageney fails to provide the Commission with
comments’ within slxty (€0) doys of the
publication of the summary netice or such
later date £s may have been specified by
the Commlssion, It will be presumed thot
ihe egeney has no comment to make.

5. After recelpt of the comments requested
pursuant to parxgraphs 3. and 4., the Dircc-
tor of Regulation or his designee will prepare
2 final Detalled Statzment on the environ-
mental considerations speclfiad in paragraph
1., Including, where appropriate, a discussion
of problems and ebjectlons raised by Federal,
State, and loenl agencies and the disposition
thereol. In preparing the Detailed Statement,
the Dircelcr of Regulation or his desis
may rely, i1 whole or in part, on, and may
Incorporate by reference, the appropriate Ap-
plicant’s  Envirommental Report, and the
comments submitied by Federal, State, and
loeal pyencles pursuznt to paragraphs 3. and
4., a5 well as theregulatory stafl’s raciolozical
safety evaluation. The Deatalled Statement
will relate primarily to the environmentnl

*A drafy Petatled Statement will no! be
prepared in cases where the Applicant’s Iin-
vironmental Keport has been transmitisd to
the cognizant ngencies for commeant prior to

Joee. 4, 1970,

& notice of 1ts avn

18173

the fucility that 15 subject to the
actton involved.. )
Statements prepared In connecs
an operating

cnimental

mensti previousiy p
ication

ously preparcd In connection with the
teation for a construction permit. \With
to the operation of nuclear’ power
reactors, It §s expacted that in mest cases
the Dotailed Statement will be prepared only
in connectlon with the first licensing actlon

that cuthorizes full-power operation of the .

. 6. With respect to water quality. aspects
of the proposed action covered by section
21(b) o©f the Federal Water Poilution Con-
trol Act, the Environmental Reports .sub-
mitied by applicanis pursuant to para-
grapnis 1. and 2. and the Detailed Statements
preparcd pursuant to paragraph 5. shall in-
clude a refercnce to the ceviification issued
pursuant to sectien 21(b) or applied for or
to be applied for pursuant to that scciion,
or to the basis on which such certification is
not reguired. Such reports rand ‘statements
shall include a discussion of the waler qual-
ity aspects of the proposed action, whether
or not they arc covered by scetion 21(h) of
the Federal Water Pollution Control Act.t

7. The Commissicn will transmit to the

Council cn Environmental Quality copics cf
(n) cach Applieznt's Fnvironmental Report,
(b) ecach draft Dziailed Statement, (¢) com-
ments thereon recelved from Federal, State,
and local agencies, and (d) ecachh Detalied
Statement prepared pursuant to paragraph
5. Copies of such reports, draft stntements,
comments and staztements will be made
aveilable to the public as provided by secce-
ticn 6532 of title b of the Unitad States Code,
and will accompany the applicatien through
the Commission’s revi proceszses.  After
cach Detailed Statement becomes available,

tiability will be published
in the Fepzral RecisTEn,

8. V/ith respect to precceedings which take
place in the transiticnal perled regulred to
cstablish the new precedures descrived In
ihis appendix, it §s recognized that the Do-
tailed Statements may not be as complete as
they will e after there has been an oppor-
tunity to cocrdinatie these precedures with
the oiher agencles Involved, and, further,
that some perled of time may be regui
before full comapliance with the procedures
themselves can be achieved.

9. The Commissicn will Incorporate in al
csnstruction permits and operating licenzes
for power reactors and fuel repreocessing
plants, whenever Issued, 2 condition, in addi-
tion to any conditions imposed pursuant
to paragraphs 12 and 14, to the effect thot
the lcensee shall observe such standards and
requirements for the protection of the en-
virenment as are validly imposed pursuant
to zuthority established under Federal and
State luw and es are determined by the Com-
missien to bie applicable to the facility that
Is subject to the licensing oction Invelved.
This cenditlon will not apply to (a) redio-
legical effects sluce radiologieal effects ave

ot

>Thls Statement is In additlon to the
Statement preparad «t the construction per-
mit stage. . .

¢ With respeet to water quallly aspects of

the proposed actlen covered by sald section -

21(b). such o discuasion nesd not be In-
cludad 1u coses were the Applicant’s Ea-
virenmental Report has boen subnaltted by
the applieant prior to Doc, 4, 1070,
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Jdncluding the need to meet

-are considered pursuant to

“quality
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('!{:alf‘ \v‘ilh in olher provisions of the con
Struction permit and operating license, or
(r;),,m:}t(crs of waler quality covered by
section 21 (b) of the Pederal Water Poliution
Control Act since the requirements of sec-
tion 21(b) supersede pro {anio the mere
geheral reguirements of sections 102 and
103 of the Kational BEnvironmental Policy Act
of 1560.F Uhis condition shall also not bLic
constryed extending the jurisdiction of
ihis agency to making an independent re-
view of standards or requirements validly
Imposed pursuant to authorilty established.
‘ederal and State law, .

10. ‘Thre Comunission believes that {he pres-
ervation of environmental values can best
be accomplished through the establ hing of
cnvironmental guality standards and re-
quirernents by appropriate Federal, State, and -
yYegional agencies having responsibility for
environmental protection, The Commission
urgns the appropriatc agencies to procced
prombtly to establish such standards and
requirements. .

11. {2) Any party to a proceeding for the
Issuance of a construction permit or an
operating license for a nuclear power reacior
or & fuel reprocessing plant may reise as an
issue In the procecding whether the issuance

as

“of the permit or license would be likely ‘1o

result in a significant, adverse effect on the
environmendt. If such a result were indicated,

-in accordance with the deciaration of na-

tional policy expressed in the National En-

* vironmental Policy Act of 1969, consideration

will be given to the nced for the imposition

-of requirements for the preservation of cn-

vironmental values consistent with other
essential considerations of national policy,
on a timaly
basis the growing national reguirements for
clectric power. 'The above-deseribed issues
shall not be coustrued =as including "(a)
radiological eflects, since radiological effects
other provisions
of water guality
of the YFederal

of this pari or (b) matters
covered by section 21(b)

“Water Pollution Control Act. This paragraph

applies only 1o proccedings in. which the
notice of hearing in the proceeding is pub-
lished on or after March 4, 1971,

(b) With respect to those aspects of en-
vironmental quality for which environmental
standards and requirements have
been established by authorized Irecieral, State,

tParagraph 14 provides for the inclusion
-of a separale condition requiring compliance
with applicable requirements of section 21 (b)

" of the 1“cc‘1¢r:\l Water Pollution Control Act..

RULES AND REGULATIONS

nd regional agencies, proof that the
ant s

appli-
cquipped to observe and agrees Lo
observe suchr standard; and requircments
wil he considered a s factory showing
that there will not be a significant, ady

-cffect on the environment. Certification by

the appropriate ageney that there is reascn-
able assurance that .the appiicani for tihe
permit or license will observe such standards
and requirements will be considered disposi-
tive for this purpose.

(¢) In zny event, there will be incorpo-
rated in censiruction permits and operating
licenses a condition to the cffect
licensee shail obscrve such
requirementis for the protection of the en-
virorment as are validly imposzed pursuant
o a2uthority established under Federal and
State law and o5 are determined by the
Conimission to be applicable to the faciiity

standards anq

that is subject to the licensing action
involved. -

12, If any party to & procceding for the
Issuanrce of a construction permit or an

operating licenss for a nuclear power reactor
or a fuel reprocessing plant raises any issue
descrited in puragraph 11, the Applicant's
Environmental Report and the Detaited
Statement will be offered in evidence. The
atemic safety and Heensing board will make
findings of fact on, and resolve, the matters
in controversy among the parties with re-
gard to those issues. Dzpending on the reso-
lution of those issues, the permit or license
mey be granted, denied, or appropriately
conditiened to protect environmental values.

13. When no party to a procecding for the
issuance of a construction permit or
operating license for a nuclear power re-
aclor or a fuel reprocessing plant raises any
issue described in paragrapn 11, such issues
Wwill not be considered by the atomic safety
and liécnsmg beard., Under such circuni~
stances, although the Applicant’s Environ-
mental Report, comments thereon, and the
Detlailed Statement will accompany the ap-
plication through the Commission’s review
processes, they will not be received in ovi-

“dence, .ﬂ.nci. the Commission's responsibilities .
under the National Environmental Policy
Act of 1969 will be carried out in toto out-

side the hearing process.

14. The Commission will incorporate in all
construction permits and operating licenses
for power reactors and fusl reprocessing
‘plants, whenever issued, a-condition, in ad-
dition to any conditions imposed pursuant
to paragraphs 9 and 12, {o the eficet that the
Jicensze shall comnply with all applicable re-
quirements of section 21(b) of the Federal
Water Pollution Control Act,
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that the .

an

Mng in this Appendix shall be con-

striftd as affeeting (2) the manner in which
the Commi 0 cebtains advice from other

agencies, Federal and State, with respect to
the control of radintion eifects,.or (b) the
other, and scparate, provisions of the con-
struciion permit and operating license which
deal with radiolegical effects.

Procedures and messures similar to those
described in the prececing paragraphs of
this cppendix will he followed in proceed-
ings c¢ther then these involving nuclear
povier reactors and fuel reprocessing plants
when the Commission determines that the
propesad action is onc significantly affecting
the quality 'of the human environment. The
Comn ion has determined that such Dpro-
ceeding i1l ordinarily include proceedings
for the issuance of the folloWwing types of
materials licenses: (a) Licenses for pozsesT
sion and use of special nuclear material for
fuel element fabrication, serap recovery and
conversion of uranium hexafiuoride; (b)
licenses for possession and use of source
material for uranium milling and procuction
of uranium hexafluoride; and (c) licenses
authorizing commercial radicactive waste
disposal by land burial. The procedures and
measures to be followed with respect to ma-
terials licenses will, of course, reflect the fact
that, un
utilization facilities, the licensing of ma-

3

terials does not require separaice authoriza-
tions  for construction and opcration.

Ordinarily, therefore, there will b2 only one
Applicant's Environmental Report reguired
and only one Detailed Statement prepared
In connectlon with an application for a
materials license. Jf a proposed subseguent
licensing action involves environmental con-
siderations which differ significantly from
those discussed in the Environmental Report
filed and the Detailed Stiatement previously
prepared in connection with the original
licensing action, a supplementary Environ-
mental Report will be required and a supple-
mentary Detailed Statement will be prepared.
(Sec. 102, 83 Stat. 853; sces. 8, 161; 68 Siat.
922, 948, as amended; 42 U.S.C. 20i3, 2201)

Dated at Washington, D.C,, this 34
day of December 1970, -

For ‘the Atomie Energy Commission.

W. B. McCoor, s

_Secrelary of the Commission.
[FR. Doc. %0-16450; Filed, Dec. 8, 19%0;
. 11:5% am.} . ) :
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BEFORE THE UNITED STATES

' ATOMIC ENERGY COMMISSION

In the Matter of

Consolidated Edison Company
of New York, Inc.
(Indian Point Station, Unit No. 2)

) Docket No. 50~247

CERTIFICATE OF SERVICE

I hereby certify that I have served the attached

document entitled "Memorandum of Law in Support of Applicant?®s

Answer in Opposition to Hudson River Fishermen®s Association and

Environmental Defense Fund, Inc. for Discovery" including

Attachment A, by mailing copies thereof first class and postage

April, 1971:

Samuel W. Jensch, Esq.

Chairman

Atomic Safety and Licensing Board
U.S. Atomic Energy Commission
Washington, D.C. 20545

Dr. John C. Geyer

Chairman, Department of Geography
and Environmental Engineering

The Johns Hopkins University

513 Ames Hall

. Baltimore, Maryland 21218

prepaid, to each of the following persons this 22nd day of

Mr. R. B. Briggs,
Molten Salt Reactor Program

- Oak Ridge National ILaboratory

P. O. Box Y
Oak Ridge, Tennessee 37830

Anthony Z. Roisman, Esg.
Berlin, Roisman & Kessler
1910 N Street, N.W. .
Washington, D.C. 20036



J. Bruce MacDonald, Esq.

New York State Atomic

Energy Council
112 State Street
Albany, New York 12207

Honorable Louis J. ILefkowitz

Attorney General of the
State of New York

80 Centre Street

New York, New York 10013

Myron Karman, Esqg.
Counsel, Regulatory Staff
U. S. Atomic Energy Commission

~ Washington, D.C. 20545

Angus Macbeth, Esqg.

Natural Resources
Defense Council, Inc.

36 West 44th Street

New York, New York 10036

DT

- ~Gerard A, Maher C.
o :

LeBoeuf, Lamb, Leiby & MacRae
Attorneys for Applicant



