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ODEPARTMENT OF THE ARtY
OFFICE OF THE ASSISTANT SECRETARY
RESFARCH DEVELOPMENT AND ACQUISTTION

December 13, 1996

Nir. Charjes W. Heh!

Director, Division of Nyclear Materials and Safety.
Rogion 1, Nuclear Regulatory Commission

475 Allendale Road

King of Prussia, Pennsylvania 19406-1415

DOear Mr. Hehr

As you ars sware, the Anny Contact Adjusiment Board (ACAB) Issued a decision on
Septembor 3, 1996, granting extraordinary contractual rehef to Nuclear Metals, ine (NMI),
based on NMi s essentality 1o the natlonal defense. This decision commits the Army o fund
the cleanup of the hoiding basin at NMPs site at Conrord, Massachusetts, in sccordance with
the terms and condibons specified. The contracting officer at Picatinny Arsenal, Now Jersay,
wil implement the ACAB decision through a suppiemental contractuat agreement to be
cxecuted between the Army and NML

Sinca tha issuance of the ACAB decision, | understand that you and your staff have
had several discussions with Army and NME personnel about whether the ACAB decision
aione fully sausfies your ageney's financial assurance requirements, or whather additional
finanaai assurances sl are necded for NMI to comply with Nuclear Regulatory Commission
(NRC) regulatons. This detenmination obviously is one that enly your agency can make
However, recant correspondence to you from bath NM and the Army has prompted Mr. Ron
Beliamy of your offica to ask Mr. Doug DeMoss of the Amny General Counsel's Office for
additional Amy nput to help you interpret this comaspundence. This letter responds o Mr.
Baliamy's request.

NMi s Ce cord site consists of areas contaminated with depleted uranium (DU) waste
generated through past research and production cfforts that can be categorized as loliows
(1) the hotding asn, (2) govemment-furnished equipment used to Support DU ammunition
production, and, (3) all ather patantially-cantaminated arcas at NMI's site  In addition, NMI
will continue to produce scrap and/or waste praducts under current and fulure produciion

- contracts, 10 the best of our knowladge, these wastoes will be disposad of as thay arc

produced and charged directly to those contracts, and are not prasently atissue.

The ACAB deaision focuses prunarily on tha holding basin, and | undorsiand that the
NRC 13 satisfied that the Boatd's deasion provides NMI an adequate means of meeting the
NRC's inancal assurance requirement as it relates lo the hoiding basin | also understand
that tho NRC 1s satsfiod that the Army will handlo the eventuat decontamination and disposal
requiremant for s govemmont-owned wquipment at NMI's slte, through the Ammy facilides
contract agmumstered by the contracting cfica at Rock Istand, Itinois. Tha NRC has
questoncd, howavet, the adeguacy of the ACAB decision in providing financial assyrances
rofated 10 any other polantlzl contamination at NMI's sita.
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Unlike the holding basin or the govemment equinment, the Army has not agreod to
pay dicectly for the cleanup of the rest of NMI's Concont site. Instesd, the supplemental
agreement between the Anmy and NMI that will implem.. at the ACAB dedsion il impeso a
requirement on NMI {o do necessary site assassments and begin cleanup operations al the
rest of the site. In accordance with the cost prnaiples descnbed in Pait 31 of the Federal
Acquisition Regulation (FAR), NMI will alioc.‘e the cost of parforming these additional site
assassment and cleanup efforts tr appropdate overhead poals, and pass these costs on to
NMI's customers in accordance v tn accounting practices sanctioned by the Dafense
Contract Audit Agancy (DCAA). As one of NMI's principal customers, the Army will, over a
pariod of ime, Indirectly pay a cubstantial part of the site assessment and cloanup costs
associated with the other potantially contaminated aceas at NMI's site.

In his letter aated November 12, 1995, Mr. Bob Quinn, NMI's President. stated that if
NMI immediately ceases DU production. the cost of decontaminating and decommissioning
the rest of NMTI's site would flow o the Army through the fadilities contract as well as through
other Army work. Generaily this assertion is true, aithough other NM! customers prabably
would bear part of the cost as well, the pracise allocation formula use4 would be deternined
i accordance with applicable cost principles by DCAA. As indicated in the Lhclosed letter
from the Army's Comanche Program Managor, the Ammy indued doos intend to place a
substantial amount of future work with NI during the penod from 1998 to 2024,

Bngad'er Generzl Arbuckle states in hic letter aated November 13, 1996, that the.
Army doas not have any plan to pay fot future cleanup work at NMI's Concord facility. This
statement 1s csscnbally comact, in that the Army has ho olher plan for a speafic ¢leanup
project to ba undertaken and paid for directly by the Army at NMI's site besldes the hotdi +
basin cleanup, However, the Army acknawladges that whon one of its contractors
undertakes cleanup efforts at one of its siles as a matier of its awn comorate rasponsitilty,
these costs are genorally alinwable overhead charges passed on to the Aemy in tho
contractor's pricas in ascordanca with the FAR's cost principles.

} nope the Information above proves helpful to you in intetproling the recont
correspandance you recaved related . the ACAB's NMI declsion. 1f you have any
quesuons. piease contact Mr. Doug DeMoss 1n the Ammy General Counser's Offica, tcicphone
number {703) 6074348, ‘

Sincerely,

/ Kenneth J. Oscar
Depuly Assistant Sacratary of the Army
(Procurement)
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