NUCTEAR METALS, TNC

15 August 1995

John D. Kinnemun, Chicl’

Sitc Decommissioning Section, DRSS
U. S. Nuclear Regulatory Commission
Region|

475 Allendale Road

King of Prussia, PA  19406-1413

Subyect. Request for partial exemption to D&D Requirements under 10CFR40.36
Re: License Nos.  SMB-179 and SUB-1452

Docket Nos.  040-00672 and 040-08866

Controf Nos. 117006 and 113010

Dear John,

We are hereby requesting that the Commission grant NMI a partial cxemption to the
Jecommissioning (umding requirements required under 10CI'R40.36.  Based on our previous
discussions and unguing dialugue our understanding is that such an exemption can be granted
under certain cirumstanves,  We believe that gronting of this excmption is authorized under
10CER.14 and will not endanger life or property and will have a beneficial effect on the nation™s
defense and seeurity. The basts of our request is due to NMI's special and possibly  unigue
vreumstance that funding of future decommissioning efforts at NMI is in lange part the
respunsibility of the US. Guvernment through an open facilities contract ay the funding vehicle
Currently the NRC regulations dv not include government contracts as an approved funding
mechanism in 10CFR30.36.

NMIs principal licensed activities under the NRC have been and continue to be the prcessing
of Depleted Uranwim products  suppastive of vur nation’s Defense Mobilization Base as o
compwnial resource. The produntive capacity of defense contractors and subcontractors, i
My uses, forms an essennal part of this mobilization base.  The mobilization base inclindes
thactive or parially vuhzed faubties which may be required in the event of a national emergency
which waudd require an increase in defense preparedness.

NMI has in the past discussed our views in comments during the promulgation provess of the

current Decomnussonimg and Decontammation (D&D) rules contaned in TOCTRIO 6 Blow
we restate same of these comments in support of this exemption request.
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Our Company vperations we eapeded to continue indefinitely and as such should be treated
differently than licensees whose facilities have a determinable useful life and for whom
Jecommissioning is a near term centainty. An indusirial facility, such as NMI, contemplates
continuing in existence as a licensee into the indefinite future.  Qur facilities are continuatly being
modemized by the dispustion of vutdated equipment and the installation of newes replacements.
An industrial plant. such as NMIL is not a single aging asset inexorably moving towards the end
of a uscful lift and an incvitable requirement of decommissioning. but a continually evohing
continually renewed produdtion fadility. Decommissioning activitics are ungoing as part of our
busincss as we are continually working to n.udify our facilities by removing facilities that arc no
longer needed or othenwise nbsolete.

Activitics Undertaken to Decommission Existing Facilitics

As we indicated to you, the current and projected need for Army depleted wranium penctsators
has been signifantly reduced.  Capacity at our facility is far more than what is needed for this
product linc and much of this space is now needed to support other products. For this reason
we have been emoving equipment and facilitics contaminated with depleted uranium to make
oom for other product lines. Since we submitted our D&D cost estimate to you in May of last
ycar we have remos ed both govemment and NMI equipment totaling over a half million pounds.
This quantity represents nearly 25% of all the cquipmem listed in our original D&D plan

“document. We expect to wntinue to remove materials and equipment at this significant pace

since in so doing we retrofit the axisting facility with new non-source material activitics and
cquipment. We also reduce the amount of funds needed to be sct aside for this work by a “pay
as you go” approach. Our vbjedtive, in this plant mudemization effort, include a review of the
company 's DD plan and cost estimate. And as allowed in the regulations we intend (o revise
our cost estimate. Thin review will be performed by outside qualified consultants with the
information being provided to you by the end of the calendar year.

Army Support for Decommissioning

Since vur mecting with the NRC saff in May, we have had ongoing dialogue and meetings with
the Ammny regarding funding o both the Holding Basin remediation and  Jasification of
contractual requirements regarding the funding of the D&D of our facilities.

In regards to the holding basin we are now pursuing fnding for remediation via Public Law 85

RO4, as indicated in Mr Quinn’s letter to Mr Kinneman of 30 June 1995, This is the Army s
preferved funding mechansm and we have been encouraged by the Army to submut this sequest.
This request for funds is hased on the faet that certain activities conducted by NME are essential
0 our nation’s defense prograns. PE85-804 provides fur a contrant admslmcm o be made.
remedyng the sttuation withaut the Ay selting a precedent.
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Ous request which 1s being prepared in svcordane with Federal Acquisition Regulation, Pant 50
will be submitted in August 1995, Our procurement consultants belicve that the process sill be
complcted by the cnd of this calendar year. (sce attached letter from Engincering and
Management Lacuutives, Inc.) This time frame supports the removal of the ba.n in calendar year
1996 as per our Decommissioning plan schedule,

Despite vur best efforts, the Army has yet to provide written confirmation of our vicw that they
have responsibility in regands to decommissioning costs assoctated with our prior and existing
gurernment contracts for uranium penctrators and armor materials.  In regands to the contractual
mechanisms which will yield required out ycar funds for D&D activities, we have attached a
letter from My, Darold 1. Gnffin, retired Army senior civilian procurement profess.onal.  This
atachment is consistent and further substantiates vur assertion that D&D funding is the
responsibility of the gosernment and our Army fucilitics comtract # DAAK10-81-C-0323. is the
appropriate funding mechanism.

Letter of Credit and Other Private Financisl Assurance

We have in place an revacable Standby — rust Agreement through State Street Bank & Trust
(SSB). for $750,00C. In addition to this financial instrument and in recognition that the NRC
desirey additional financial assurance on the pant of the Company, we will establish an additional
financial assurance vehicle.

The Company will establish an account at SSB which will be administered by the bank's trust
department with the NRC identified as the sole authorization en distribution of funds from that
account. The Company will fund an additional $750.000 to this account on a quarterly basis at a
rate of vne half of une pereent of total sales for the Company  beginning Octuber 1. 1995, which
is the start of the Company’s fiscal year.  The timing of the yuarterly funding of this tiust
account wifl be that depusit of funds will secwr no later than fifieen days after the fling date of
the Company s financil statements with the SEC. The Company reverves the nght to replace
this trust ac .ount at its discretion with a Letter of Credit from an aceredited bank or appropriate
documentation identifying Government obligation that results in @ manimum exposure to NMI
that is fower than existing financial assurnce values

This vehicle an the mechames of the amount te be sctaside are, in the opimen of the Compans,
responsive. reasonable and casily measable T establising this account, @ formal trust
agreement will nedd to be developed between MO, SSB and the Company — We will have this
account operational to reccive cash durmg our st fiscal quarter of FY96.
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Summary

1) NMI hereby requests that the NRC grant ¢ partial exemption 1o the decommissiening funding
requirements required under 10CYR40.36 allowing NMI's Amny  centract # DAAK10-81-C-
0323 w sene as an approved funding mechanism for future facility decommissioning costs

2) NMI also requests that when the Army cont-act financial assurance vehicle is combined with
the other canpany provided financial assurance mechanisms descaibed above. that a
determination be maue that adequate financial assurance has been provided 1o the NRC

We are looking for the NRC to review this request for partial exemption to the D&D funding
reguarements and altow the Company to utilize the above mechanisms existing and proposed as
suffivient  financial assurance pending resolution of issues pertaining lo the governmem
participation in NMI’s D&D funding plan.

here has been signifivant and tangible progress made toward resolving many of the outstanding
isues With the povemment. We believe that we are near a solution to the impasse on holding
basin funding. W also belicve that in concert with the retooling of our facility. with the
concumtant temov af of no fonger needed government and NMi equipment, fiabilities for future
decommissioning costs are reduced substantially.

In dosing we would ash that full and thoughtful consideration be given 10 this request  NMI s

reeord of complignee over the yeans demonstnates a sincere willingaess to cooperate with the
Comnussion. We have always been responsive to these who regulate our activities ‘and will

endeavor Lo do so in the future.
v,
A [Lv\/\g 1 A boco
Irank J. Vanthaeo

Vice President. Health and Safety

Attacht 2 letters ftom EME, ae.




ENGINEERING & MANAGEMENT EXECUTIVES, INCORPORATED
6462 LITILE RIVER TURNPIKE
ALEXANDRIA, VIRGINIA 22312
(703)642-6400  FAX: (703) 6426405

August 12, 1995

Mr. Robert E. Quinn
President

Nuclear Metals, Inc.
229 Main Strect
Concord, MA 01742

Dear M. nn;

Of the alternatives presented to the NRC at the Enforcement Conference last
December on the clean-up of the DU Waste Holding Basin, your acceptance of the
Army’s invitation 10 seek relicfunder P.L 85-804 is clearly the best course of action
It has the support of the Army legal community - all levels, including the Army
Scurctanat, and provides the maximum flexibility for relief without cnmpromising NM1's
nghts to other altermatives. This approach is idcal given the Army is seeking a business-
like ~olution to the problem.

The work of preparing the P.L 85-804 Request for Relief is progressing quite
satisfactonly While a lot of historical and current contract and corporate finarcial records
are requited, the collection and analyscs are proceeding on schedule. Also, documentation
and jetters certifying that NMI is essential to National Defense have been received from
industry and the Army

The Request for financial assistance is planned to be submitted 1o the Army by
August 31, 1995 We anticipate it will be acled upor by December 31, 1995

Sincerely yours,

| Qa.\ o0

Darold L Griflin
President and CEO




" ENGINEERING & MANAGEMENT EXECUTIVES, INCORPORATED
6462 LITTLE RIVER TURNPIKE

ALEXANDRIA, VIRGINIA 22312
(703) 642-4400  FAX: (703) 642-4405

August 12, 1995

Mr. Robert E. Quinn
President

Nuclear Metals, Inc.
229 Main Street
Concord, MA 01742

Deay MMM:

Engincering and Management Exccutives, Inc. has studicd the Ammy’s responsi-
bilities for clean-up and deconamination of your Concord depleted uranium facilities, Our
cexperts have reviewed the Army policy, your active contracts, and the historical record of
the Army under similar citcumstances. It is the opinion of our experts that the
Army has the obligation and intent of funding the clean-up and decontamination of the
facihtics, equipment, and tooling at Concord that have been used on Army contracts and
subcontracts.

The Anmy industrial base policy documents, (e.g., AR 700-90, AMCCOMR
385-5) and the Ar.ny industrial base facilitics and iayaway contracts, conteniplate clean-up
and decontamination of equipment and production facilities. These policies allow the
Amy to attract industrial companics o participate on programs which create unique
mdustrial hazards and clean-up risks The Army must deliver on its promises as its
industnial sequirements are ofien spontancous and indefinite. suppl.crs must be available
when needed.

The Army has historically included clauses i their contracts that provide for clean-
up of PCB’s, asbestos, exple sive dust, depleted uranium and other unique environmentally
hazardous matenials when used or generated in performance of Army contracts  Nucleas
Metals, Inc.’s (NMI) Army contracts contain such a clause pertairing to Sawty
Requirements for Hazardous ltems  Decontamination of Contractor/Sub-
contractor Facilitics which states

“Facilities and equipment contaminated with hazardous materials and
which will not be used for similar hazardous matenals and processes
shall be decontaminated before being otherwise used or disposed of.
The contractor shall request guidance from the Contracting Officer.
Decontaraination costs will be provided at the time the effort is directed.
The Contracting Officer shall obtain a certification, from a knowledgeable
agency, that complete decontamination of the facility/equipment has been
accomplished.”
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The clause permits the Amy to recognize costs associated with the clean-up and
decontamination of NMTI’s facilities and equipment and assure compliance with the terms
and conditions of the applicable Nuclear Regulatory Commission (NRC) License. In
fact, the US. Army Armament, Munitions and Chemical Command requested an estimate
of these costs in letters of 15 April 1993 and 20 May 1993 and NMI submitted such costs
on 17 Junc 1993

The Army has a long and cnvious record of paying the costs assaciated with the
clean-up and decontamination of research and development, production, and maintenance
facilities and equipment involving a broad range of materials front PCB's, asbestos anJ
explosive dust to depleted uranum. However, funds to finance clean-up of facilities ~re
nu Ludgeted until the year production is scheduled for completion. Written commit-
ments by Army officials to finance the clean-up are uniawful unless funds have been
provided by Congtess.

The Anti-Deficiency Act, 31 US C. Section 134} prohibits the Army from
making any commitment to spending money for the clean up and decontamination of
production facilitics until they receive the funds. The act states that-

(1) An officer or cmployee of the United States government or the District of
Columbia Government may not-—

(a) Make or authorize an expenditure or obligation exceeding an amount
available in an appropriation or fund for the expenditure or obligation, o1

(b Involve cither Government in a contract or obligation for the
payment of moncy before an appropriation is made unless authorized by law

The cffect of this Act is that a contracting officer of the Government cannot enter
mto a contiact ot provide a letter obligating the Governmeni to clean up the production
facilities at Co.card untd the funds are duly authorized by Congress and available to him.
Skould any individual make a commitment without that authority, he would be in viclation
of the statue and subject lo finan- .al and criminal penalties or both. Producion is still on-
gomg and planned to continue for several years. Therefore, the Army has no funds for the
clean up of the Cuncord facilitics at this time and cannot give a binding commitment

Mr Robent E Quinp
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In summary, our experts have concluded:

(1) Amy fu.ding of the clean- up and decontamination of the Concord facilitics is
consistent with their policies and past practices,

(2) They are clearly responsible for the clean-up and decontamination under
current contracts,

(3) When the time comes, i.c., production is completed, the Army wili provide the
funds to clcan-up and decontaminate the preduction equipment and facilities to comply
with the applicable Nuclear Regulatory Commission license requirements, and

(4) Duc to the harsh penaltics in the Anti-Deficiency Act, no one in the Army will
wnite a letter committing funds to the future Decontamination and Decommiissioning
Project until funds arc appropriated by Congress and certified to the Arr  The NRC's
request for such a writien commitment from the Army is not possible to achieve at this
time.

Thanks once again, for the opportunity to assist NMI. ¥ you need additional
information please let me know.

Sincercly yours,

Porctd

D: JL. Griffin
President and CEO




