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ORDER 
(Concerning Contention Consolidation and Groupings) 

 
 
 Before the Board are eight filings concerning consolidation and grouping of contentions.1  

In accordance with Case Management Order #2 (CMO #2), dated September 30, 2009, this 

order sets forth the consolidation and grouping of contentions effective for Phase 1. 

 Jointly, Clark County, Nevada, the State of Nevada and Inyo County, California propose 

to consolidate NEV-SAFETY-150 through -152 and NEV-SAFETY-154 through -158 with CLK-

SAFETY-003 through -005 and CLK-SAFETY-007 through -011, respectively, and to 

                                                 
1 Joint Submission of Proposed Contention Groupings for Phase I Discovery (Oct. 13, 2009) 
[hereinafter Joint Proposed Groupings]; Joint Proposal to Consolidate Contentions of Clark 
County, Nevada, State of Nevada and Inyo County, California (Oct. 13, 2009) [hereinafter Joint 
Proposal to Consolidate]; State of Nevada’s Identification of Contentions for Consolidation 
(Oct. 13, 2009) [hereinafter Nevada Consolidation]; NRC Staff Comments Regarding Contention 
Consolidation (Oct. 30, 2009) [hereinafter NRC Staff Comments]; Nuclear Energy Institute’s 
Objection to Joint Submission of Contention Groupings for Phase I Discovery (Nov. 2, 2009) 
[hereinafter NEI Objection to Groupings]; Joint Response of Clark County, Nevada and Inyo 
County, California to NRC Staff’s Comments Regarding Consolidation of Contentions (Nov. 9, 
2009); State of Nevada’s Reply to NRC Staff’s Comments Regarding Contention Consolidation 
(Nov. 9, 2009); State of Nevada Reply to Nuclear Energy Institute Objection to Joint Submission 
of Contention Groupings for Phase I Discovery (Nov. 12, 2009) [hereinafter Nevada Reply to 
NEI]. 
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consolidate NEV-SAFETY-153, INY-SAFETY-003 and CLK-SAFETY-006.  Their proposal 

would result in a total of nine volcanism contentions for which Clark County would be 

designated the lead party.2  Additionally, Nevada proposes to consolidate NEV-SAFETY-146 

and NEV-SAFETY-201, with Nevada remaining the lead party for the consolidated contention.3  

No other party objects to such consolidation, although the NRC Staff suggests that the Board 

should take this opportunity to clarify the scope of certain of the pertinent contentions4 – matters 

that in the Board’s view by necessary implication were sufficiently addressed during contention 

admissibility. 

 The Board accepts the parties’ proposed consolidations and lead party designations.  At 

this time the Board sees no need for discovery purposes either to rewrite the affected 

contentions, which are functionally equivalent, or to clarify the scope of these particular admitted 

contentions.  Should irresolvable disagreements among the parties affect discovery, the Board 

will address them in that context.  Otherwise, it will be more efficient to determine at a later 

stage the precise questions on which hearings will be held. 

 Save for the Nuclear Energy Institute (NEI), no party objects to the contention groupings 

proposed by nearly all other parties, as set forth in Exhibit 1 to their joint submission.5  NEI 

proposes that five Nevada contentions be relocated from the Corrosion Group to the Drip Shield 

Group.6 

                                                 
2 Joint Proposal to Consolidate at 1. 
 
3 Nevada Consolidation at 1. 
 
4 NRC Staff Comments at 1-3. 
 
5 Joint Proposed Groupings at 1-2.  The Department of Energy agrees with the joint proposed 
groupings, but does not agree with the characterization of certain contentions as “legal at least 
in part.”  The NRC Staff takes no position.  Id. at 2.  
 
6 NEI Objection to Groupings at 1. 
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 Under CMO #2, contention groupings serve a limited purpose:  that is, to help the parties 

endeavor in good faith to sequence depositions and requests for admissions in a logical order.  

Of course, during or after discovery, it may become apparent that different groupings would be 

more appropriate for conducting hearings, or even that some contentions presently designated 

for Phase 1 might more appropriately be adjudicated in a later phase.7  It would be premature, 

however, to make most such decisions at this time. 

 Accordingly, during the Phase 1 discovery period, we are not inclined to disturb the 

contention groupings that have been agreed upon by nearly all parties.  NEI has advanced no 

compelling justification for overturning the majority consensus.  Indeed, as Nevada points out, 

even if NEI’s suggested re-grouping were accepted, other contentions addressing drip shields 

would still not be included in the Drip Shield Group.8 

                                                 
7  Numerous contentions could potentially be placed in different groups.  For example, while the title of 
NEV-SAFETY-016 includes the words “Climate & Infiltration,” arguably this contention primarily relates 
to the sufficiency of the QA program rather than technical aspects of “Climate & Precipitation.”  NEV-
SAFETY-110 Rock Bolt Corrosion deals with the fundamental process of corrosion as supported by 
Cottis and Shettel, who also deal with other corrosion contentions and have no technical expertise in 
rock structure or geomechanics.  NEV-SAFETY-167 Probabilistic Volcanic Hazard Analysis Expert 
Elicitation may be more concerned with the elicitation process rather than the technical aspects of 
volcanism. 
 
8 Nevada Reply to NEI at 2.  
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 For purposes of Phase 1 discovery, the Board accepts the contention groupings 

proposed by the majority of parties, as set forth in Exhibit 1 to their joint submission.  For 

convenience, a copy of Exhibit 1 is attached. 

 It is so ORDERED.                     

THE ATOMIC SAFETY 
AND LICENSING BOARD 

 
 

 
________________________________ 
Thomas S. Moore, Chairman 
ADMINISTRATIVE JUDGE 
 
 

 
_____________________________ 
Paul S. Ryerson 
ADMINISTRATIVE JUDGE 
 
 
 
________________________________ 
Richard E. Wardwell 
ADMINISTRATIVE JUDGE 
 
 

Rockville, Maryland 
December 30, 2009 
 
 

/RA/

/RA/

/RA/



Grouping Subject Contentions Total Expert Witness(es)

NEV-Safety-009 (legal at least in part) Overpeck & Thorne
NEV-Safety-010 (legal at least in part) Overpeck & Thorne
NEV-Safety-011 (legal at least in part) Overpeck & Thorne
NEV-Safety-012 (legal at least in part) Overpeck
NEV-Safety-013 (legal at least in part) Overpeck
NEV-Safety-014 Chandler & Wheater
NEV-Safety-015 Chandler & Wheater
NEV-Safety-016 Chandler & Wheater
NEV-Safety-017 Chandler & Wheater
NEV-Safety-018 Chandler, Overpeck & Wheater
NEV-Safety-019 (legal at least in part) Overpeck
NEV-Safety-046 Butler & Wheater
JTS-NEPA-008 Johnson & Mifflin
NEV-Safety-020 Wheater
NEV-Safety-021 Wheater
NEV-Safety-022 Wheater
NEV-Safety-023 Wheater
NEV-Safety-024 Wheater & Chandler
NEV-Safety-025 Wheater
NEV-Safety-026 Wheater
NEV-Safety-027 Wheater
NEV-Safety-028 Wheater & Chandler
NEV-Safety-029 Wheater & Chandler
NEV-Safety-030 Wheater & Chandler
NEV-Safety-031 Wheater
NEV-Safety-032 Wheater
NEV-Safety-033 Wheater
NEV-Safety-034 Wheater & Chandler
NEV-Safety-035 Wheater, Butler & Chandler
NEV-Safety-036 Wheater
NEV-Safety-037 Chandler & Wheater
NEV-Safety-038 Chandler & Wheater
NEV-Safety-039 Chandler
NEV-Safety-040 Chandler & Wheater
NEV-Safety-041 (legal at least in part) Matthai & Thorne
JTS-NEPA-005 Johnson & Mifflin

Climate and 
Precipitation

Infiltration

Exhibit 1

23

13

Phase I Contention Groupings



NEV-Safety-042 Bath
NEV-Safety-043 Bath
NEV-Safety-044 Bath & Butler
NEV-Safety-045 Butler & Shettel
NEV-Safety-047 Butler, Wheater & Matthai
NEV-Safety-048 Shettel & Matthai
NEV-Safety-049 Shettel & Butler
NEV-Safety-050 Matthai & Butler
NEV-Safety-051 Matthai
NEV-Safety-052 Matthai & Butler
NEV-Safety-053 Matthai & Butler
NEV-Safety-054 Matthai
NEV-Safety-113 Shettel & Bath
NEV-Safety-114 Morgenstein & Bath
NEV-Safety-115 Morgenstein & Bath
JTS-NEPA-003 Johnson & Mifflin
NEV-Safety-055 Bath, Morgenstein & Shettel
NEV-Safety-056 Bath, Morgenstein & Shettel
NEV-Safety-057 Shettel & Bath
NEV-Safety-058 Shettel & Bath
NEV-Safety-059 Shettel & Bath
NEV-Safety-060 Morgenstein
NEV-Safety-061 Shettel, Hambley & Matthai
NEV-Safety-062 Shettel, Hambley & Matthai
NEV-Safety-063 Shettel, Hambley & Matthai
NEV-Safety-064 Shettel, Hambley & Matthai
NEV-Safety-065 Morgenstein & Butler
NEV-Safety-066 Matthai
NEV-Safety-077 Hambley, Kendorski & Shettel
NEV-Safety-095 Morgenstein & Matthai
NEV-Safety-067 Bath, Morgenstein & Shettel
NEV-Safety-068 Morgenstein
NEV-Safety-069 Morgenstein
NEV-Safety-070 Morgenstein & Bath
NEV-Safety-071 Morgenstein & Bath
NEV-Safety-072 Morgenstein
NEV-Safety-073 Morgenstein & Cottis
NEV-Safety-107 Cottis & Morgenstein
NEV-Safety-108 Cottis & Morgenstein
NEV-Safety-109 Cottis & Morgenstein

Unsaturated Zone 
Flow and 
Transport

Emplacement Drift 
Geochemistry

8

Unsaturated Zone 
Geochemistry 6

16

Emplacement Drift 
Seepage

10



NEV-Safety-092 Morgenstein & Cottis
NEV-Safety-099 Morgenstein & Cottis
NEV-Safety-111 Morgenstein
NEV-Safety-112 Morgenstein
NEV-Safety-116 Shettel & Bath
NEV-Safety-117 Thorne & Morgenstein
NEV-Safety-074 Thorne
NEV-Safety-075 Cottis
NEV-Safety-076 Cottis
NEV-Safety-078 Shettel & Bath
NEV-Safety-079 Shettel & Bath
NEV-Safety-080 McMaster & Cottis
NEV-Safety-081 McMaster & Cottis
NEV-Safety-082 McMaster & Cottis
NEV-Safety-083 McMaster & Cottis
NEV-Safety-084 McMaster, Cottis & Morgenstein
NEV-Safety-085 McMaster & Cottis
NEV-Safety-086 Morgenstein & Cottis
NEV-Safety-087 Morgenstein & Cottis
NEV-Safety-088 Morgenstein & Cottis
NEV-Safety-089 Morgenstein & Cottis
NEV-Safety-090 Morgenstein, Cottis & Hambley
NEV-Safety-091 Morgenstein & Cottis
NEV-Safety-093 Morgenstein & Cottis
NEV-Safety-094 Morgenstein & Cottis
NEV-Safety-096 Morgenstein & Matthai
NEV-Safety-097 Morgenstein & Cottis
NEV-Safety-098 Morgenstein & Cottis
NEV-Safety-100 Morgenstein & Cottis
NEV-Safety-101 Cottis
NEV-Safety-102 Cottis
NEV-Safety-103 Cottis
NEV-Safety-104 Cottis
NEV-Safety-105 Cottis & Morgenstein
NEV-Safety-106 Cottis & Morgenstein
NEV-Safety-124 McMaster & Cottis
NEV-Safety-125 McMaster & Cottis
NEV-Safety-126 McMaster & Cottis
NEV-Safety-127 McMaster & Cottis
NEV-Safety-128 McMaster & Hambley
NEV-Safety-129 McMaster & Cottis
NEV-Safety-130 McMaster, Hambley & Shettel
NEV-Safety-142 McMaster & Cottis
NEV-Safety-143 McMaster
NEV-Safety-144 McMaster & Hambley
NEV-Safety-145 McMaster
NEV-Safety-161 (legal at least in part) Thorne
NEV-Safety-162 (legal at least in part) McMaster, Hambley, Shettel & Thorne
NEI-Safety-006 Apted, King & Kozak

Saturated Zone 
Geochemistry

Waste Dissolution 4

Drip Shields

Corrosion

14

2

29



NEV-Safety-110 Cottis & Shettel
NEV-Safety-121 Hambley & Kendorski
NEV-Safety-122 Thorne & Hambley
NEV-Safety-123 Hambley, Kendorski & Shettel
NEV-Safety-131 Hambley & Kendorski
NEV-Safety-132 Hambley & Kendorski
NEV-Safety-133 Hambley & Kendorski
NEV-Safety-134 Hambley & Kendorski
NEV-Safety-136 Hambley & Kendorski
NEV-Safety-137 Hambley
NEV-Safety-138 Hambley
NEV-Safety-140 Hambley 
NEV-Safety-141 Hambley
Clk-Safety-3/NEV-Safety-150 Smith
Clk-Safety-4/NEV-Safety-151 Smith
Clk-Safety-5/NEV-Safety-152 Smith
Clk-Safety-006, NEV-Safety-153, and Iny-
Safety-003

Smith

Clk-Safety-007/NEV-Safety-154 Smith
Clk-Safety-008/NEV-Safety-155 Smith
Clk-Safety-009/NEV-Safety-156 Smith
Clk-Safety-010/NEV-Safety-157 Smith
Clk-Safety-011/NEV-Safety-158 Smith
NEV-Safety-164 Phillips & Thorne
NEV-Safety-167 None
Iny-NEPA-006 Smith
NEV-Safety-118 Thorne
NEV-Safety-119 Thorne
NEV-Safety-120 Thorne
NEV-Safety-147 Thorne & Hambley
NEV-Safety-148 Thorne & Hambley
NEV-Safety-163 Thorne
NEV-Safety-149 (legal at least in part) None
NEV-Safety-159 Thorne
NEV-Safety-160 Thorne
NEV-Safety-170 Thorne
NEV-NEPA-018 None
NEV-Safety-165 None
NEV-Safety-166 None
NEV-Safety-168 Hambley
NEV-Safety-169 (legal at least in part) None
NEV-Safety-172 None
NEV-Safety-173 Hambley

Expert Elicitation

Volcanism

Rock Structure, 
Geomechanics, and 
Engineered Barrier 

Systems

Biosphere Factors

Human Reliability

12

2

TSPA & PMA

Retrievability

TAD Inspection 
and Verification

2

13

3

4

4

2



Whi-NEPA-001 Geist, Baughman & Taunton
Whi-NEPA-002 Geist, Baughman & Taunton
Whi-NEPA-003 Geist, Baughman & Taunton
Whi-NEPA-004 Geist, Baughman & Taunton
Missile Testing – Clk-Safety-002 Conway
EP Affect on Post Cl. – NEV-Safety-139 Hambley
Security Measures – NEV-Safety-196 None
Criticality – NEI-Safety-005 (legal at least 
in part)

Redmond

NEV-Safety-009 See "Climate"
NEV-Safety-010 See "Climate"
NEV-Safety-011 See "Climate"
NEV-Safety-012 See "Climate"
NEV-Safety-013 See "Climate"
NEV-Safety-019 See "Climate"
NEV-Safety-041 See "Infiltration"
NEV-Safety-146/NEV-Safety-201 None
NEV-Safety-149 None
NEV-Safety-161 See "Drip Shields"
NEV-Safety-162 See "Drip Shields"
NEV-Safety-169 None
NEV-Safety-171 None
NEI-Safety-005 See "Misc./Criticality Analysis"

Legal Contentions 
(at least in part)

Miscellaneous

Radionuclide 
Contamination

14

4

4
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jayson@idtservices.com  
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White Pine County, Nevada 
Office of the District Attorney 
801 Clark Street, #3 
Ely, NV  89301 
Richard Sears, District Attorney 
rwsears@wpcda.org 

White Pine County Nuclear Waste Project Office 
959 Campton Street 
Ely, NV  89301 
Mike Simon, Director 
wpnucwst1@mwpower.net 
Melanie Martinez, Sr. Management Assistant 
wpnucwst2@mwpower.net  

 
For White Pine County, Nevada 
Intertech Services Corporation 
PO Box 2008 
Carson City, NV  89702 
Mike Baughman, Consultant 
bigboff@aol.com 

 
Counsel for Caliente Hot Springs Resort LLC 
John H. Huston, Attorney at Law 
6772 Running Colors Avenue 
Las Vegas, NV  89131 
John H. Huston, Esq. 
johnhhuston@gmail.com 

 
Counsel for Inyo County, California 
Law Office of Michael Berger 
479 El Sueno Road 
Santa Barbara, CA  93110 
Michael Berger, Esq. 
michael@lawofficeofmichaelberger.com 
Robert Hanna, Esq. 
robert@lawofficeofmichaelberger.com  

 
Counsel for Inyo County, California 
Greg James, Attorney at Law 
710 Autumn Leaves Circle 
Bishop, CA  93514 
E-Mail:  gljames@earthlink.net 

 
Inyo County Yucca Mountain Repository  
   Assessment Office 
P. O. Box 367 
Independence, CA  93526-0367 
Alisa M. Lembke, Project Analyst 
alembke@inyocounty.us  

 

 
California Department of Justice 
Office of the Attorney General 
1300 I Street, P.O. Box 944255 
Sacramento, CA  94244-2550 
Susan Durbin, Deputy Attorney General 
susan.durbin@doj.ca.gov 
Michele Mercado, Analyst 
michele.Mercado@doj.ca.gov 

 
California Department of Justice 
Office of the Attorney General 
1515 Clay Street, 20th Floor, P.O. Box 70550 
Oakland, CA  94612-0550 
Timothy E. Sullivan, Deputy Attorney General 
timothy.Sullivan@doj.ca.gov 

 
California Department of Justice 
300 S. Spring Street, Suite 1702 
Los Angeles, CA  90013 
Brian Hembacher, Deputy Attorney General 
brian.hembacher@doj.ca.gov  

 
California Energy Commission 
1516 Ninth Street 
Sacramento, CA  95814 
Kevin, W. Bell, Senior Staff Counsel 
kwbell@energy.state.ca.us 
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Nuclear Energy Institute 
Office of the General Counsel 
1776 I Street, NW  Suite 400 
Washington, DC  20006-3708 
Michael A. Bauser, Esq. 
mab@nei.org 
Anne W. Cottingham, Esq. 
awc@nei.org  
Ellen C. Ginsberg, Esq. 
ecg@nei.org  

Counsel for Nuclear Energy Institute 
Pillsbury Winthrop Shaw Pittman LLP 
2300 N Street, N.W. 
Washington, DC  20037-1122 
Jay E. Silberg, Esq. 
jay.silberg@pillsburylaw.com 
Timothy J.V. Walsh, Esq. 
timothy.walsh@pillsburylaw.com  
Maria D. Webb, Senior Energy Legal Analyst 
maria.webb@pillsburylaw.com 

 
Counsel for Nuclear Energy Institute 
Winston & Strawn LLP 
1700 K Street, N.W. 
Washington, DC  20006-3817 
William A. Horin, Esq. 
whorin@winston.com 
Rachel Miras-Wilson, Esq. 
rwilson@winston.com  
David A. Repka, Esq. 
drepka@winston.com  
Carlos L. Sisco, Senior Paralegal 
csisco@winston.com  

 

 
Native Community Action Council 
P.O. Box 140 
Baker, NV  89311 
Ian Zabarte, Member of Board of Directors 
mrizabarte@gmail.com  

 
Counsel for Native Community Action Council 
Alexander, Berkey, Williams & Weathers LLP 
2030 Addison Street, Suite 410 
Berkeley, CA  94704 
Curtis G. Berkey, Esq. 
cberkey@abwwlaw.com  
Rovianne A. Leigh, Esq. 
rleigh@abwwlaw.com 
Scott W. Williams, Esq. 
swilliams@abwwlaw.com  
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For Joint Timbisha Shoshone Tribal Group 
3560 Savoy Boulevard 
Pahrump, NV  89601 
Joe Kennedy, Executive Director 
joekennedy08@live.com  
Tameka Vazquez, Bookkeeper 
purpose_driven12@yahoo.com 

Counsel for Joint Timbisha Shoshone Tribal Group 
Fredericks, Peebles, & Morgan LLP 
1001 Second St. 
Sacramento, CA  95814 
Felicia M. Brooks, Data Administrator 
fbrooks@ndnlaw.com 
Ross D. Colburn, Law Clerk 
rcolburn@ndnlaw.com  
Sally Eredia, Legal Secretary 
seredia@ndnlaw.com  
Darcie L. Houck, Esq. 
dhouck@ndnlaw.com 
Brian Niegemann, Office Manager 
bniegemann@ndnlaw.com  
John M. Peebles, Esq. 
jpeebles@ndnlaw.com 
Robert Rhoan, Esq. 
rrhoan@ndnlaw.com  
Shane Thin Elk, Esq. 
sthinelk@ndnlaw.com 
 

 
Counsel for Joint Timbisha Shoshone Tribal Group 
Godfrey & Kahn, S.C. 
One East Main Street, Suite 500 
P. O. Box 2719 
Madison, WI  53701-2719 
Julie Dobie, Legal Secretary 
jdobie@gklaw.com  
Steven A. Heinzen, Esq. 
sheinzen@gklaw.com  
Douglas M. Poland, Esq. 
dpoland@gklaw.com  
Hannah L. Renfro, Esq. 
hrenfro@gklaw.com  
Jacqueline Schwartz, Paralegal 
jschwartz@gklaw.com 
 
 

 
Counsel for Joint Timbisha Shoshone Tribal Group 
Godfrey & Kahn, S.C. 
780 N. Water Street 
Milwaukee, WI  53202 
Arthur J. Harrington, Esq. 
aharrington@gklaw.com 

 
 
 
 
               [Original Signed by Christine M. Pierpoint] 
               Office of the Secretary of the Commission 
 
Dated at Rockville, Maryland 
this 30th day of December 2009. 
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