UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Thomas S. Moore, Chairman

Paul S. Ryerson
Richard E. Wardwell

In the Matter of Docket No. 63-001-HLW
U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CABO04
(High Level Waste Repository) December 30, 2009

ORDER

(Concerning Contention Consolidation and Groupings)

Before the Board are eight filings concerning consolidation and grouping of contentions."
In accordance with Case Management Order #2 (CMO #2), dated September 30, 2009, this
order sets forth the consolidation and grouping of contentions effective for Phase 1.

Jointly, Clark County, Nevada, the State of Nevada and Inyo County, California propose
to consolidate NEV-SAFETY-150 through -152 and NEV-SAFETY-154 through -158 with CLK-

SAFETY-003 through -005 and CLK-SAFETY-007 through -011, respectively, and to

' Joint Submission of Proposed Contention Groupings for Phase | Discovery (Oct. 13, 2009)
[hereinafter Joint Proposed Groupings]; Joint Proposal to Consolidate Contentions of Clark
County, Nevada, State of Nevada and Inyo County, California (Oct. 13, 2009) [hereinafter Joint
Proposal to Consolidate]; State of Nevada’s Identification of Contentions for Consolidation

(Oct. 13, 2009) [hereinafter Nevada Consolidation]; NRC Staff Comments Regarding Contention
Consolidation (Oct. 30, 2009) [hereinafter NRC Staff Comments]; Nuclear Energy Institute’s
Objection to Joint Submission of Contention Groupings for Phase | Discovery (Nov. 2, 2009)
[hereinafter NEI Objection to Groupings]; Joint Response of Clark County, Nevada and Inyo
County, California to NRC Staff's Comments Regarding Consolidation of Contentions (Nov. 9,
2009); State of Nevada's Reply to NRC Staff's Comments Regarding Contention Consolidation
(Nov. 9, 2009); State of Nevada Reply to Nuclear Energy Institute Objection to Joint Submission
of Contention Groupings for Phase | Discovery (Nov. 12, 2009) [hereinafter Nevada Reply to
NEI].
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consolidate NEV-SAFETY-153, INY-SAFETY-003 and CLK-SAFETY-006. Their proposal
would result in a total of nine volcanism contentions for which Clark County would be
designated the lead party.? Additionally, Nevada proposes to consolidate NEV-SAFETY-146
and NEV-SAFETY-201, with Nevada remaining the lead party for the consolidated contention.’
No other party objects to such consolidation, although the NRC Staff suggests that the Board
should take this opportunity to clarify the scope of certain of the pertinent contentions* — matters
that in the Board’s view by necessary implication were sufficiently addressed during contention
admissibility.

The Board accepts the parties’ proposed consolidations and lead party designations. At
this time the Board sees no need for discovery purposes either to rewrite the affected
contentions, which are functionally equivalent, or to clarify the scope of these particular admitted
contentions. Should irresolvable disagreements among the parties affect discovery, the Board
will address them in that context. Otherwise, it will be more efficient to determine at a later
stage the precise questions on which hearings will be held.

Save for the Nuclear Energy Institute (NEI), no party objects to the contention groupings
proposed by nearly all other parties, as set forth in Exhibit 1 to their joint submission.® NEI
proposes that five Nevada contentions be relocated from the Corrosion Group to the Drip Shield

Group.®

2 Joint Proposal to Consolidate at 1.

® Nevada Consolidation at 1.

* NRC Staff Comments at 1-3.

® Joint Proposed Groupings at 1-2. The Department of Energy agrees with the joint proposed
groupings, but does not agree with the characterization of certain contentions as “legal at least

in part.” The NRC Staff takes no position. Id. at 2.

® NEI Objection to Groupings at 1.
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Under CMO #2, contention groupings serve a limited purpose: that is, to help the parties
endeavor in good faith to sequence depositions and requests for admissions in a logical order.
Of course, during or after discovery, it may become apparent that different groupings would be
more appropriate for conducting hearings, or even that some contentions presently designated
for Phase 1 might more appropriately be adjudicated in a later phase.” It would be premature,
however, to make most such decisions at this time.

Accordingly, during the Phase 1 discovery period, we are not inclined to disturb the
contention groupings that have been agreed upon by nearly all parties. NEI has advanced no
compelling justification for overturning the majority consensus. Indeed, as Nevada points out,
even if NEI's suggested re-grouping were accepted, other contentions addressing drip shields

would still not be included in the Drip Shield Group.®

" Numerous contentions could potentially be placed in different groups. For example, while the title of
NEV-SAFETY-016 includes the words “Climate & Infiltration,” arguably this contention primarily relates
to the sufficiency of the QA program rather than technical aspects of “Climate & Precipitation.” NEV-
SAFETY-110 Rock Bolt Corrosion deals with the fundamental process of corrosion as supported by
Cottis and Shettel, who also deal with other corrosion contentions and have no technical expertise in
rock structure or geomechanics. NEV-SAFETY-167 Probabilistic Volcanic Hazard Analysis Expert
Elicitation may be more concerned with the elicitation process rather than the technical aspects of
volcanism.

® Nevada Reply to NEI at 2.
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For purposes of Phase 1 discovery, the Board accepts the contention groupings
proposed by the majority of parties, as set forth in Exhibit 1 to their joint submission. For
convenience, a copy of Exhibit 1 is attached.

It is so ORDERED.

THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

/RA/

Paul S. Ryerson
ADMINISTRATIVE JUDGE

/RA/

Richard E. Wardwell
ADMINISTRATIVE JUDGE

Rockville, Maryland
December 30, 2009



Exhibit 1
Phase I Contention Groupings

Grouping Subject|Contentions Total [Expert Witness(es)
NEV-Safety-009 (legal at least in part) Overpeck & Thorne
NEV-Safety-010 (legal at least in part) Overpeck & Thorne
NEV-Safety-011 (legal at least in part) Overpeck & Thorne
NEV-Safety-012 (legal at least in part) Overpeck
NEV-Safety-013 (legal at least in part) Overpeck

Climate and NEV-Safety-014 Chandler & Wheater

Precipitation NEV-Safety-015 13 |Chandler & Wheater
NEV-Safety-016 Chandler & Wheater
NEV-Safety-017 Chandler & Wheater
NEV-Safety-018 Chandler, Overpeck & Wheater
NEV-Safety-019 (legal at least in part) Overpeck
NEV-Safety-046 Butler & Wheater
JTS-NEPA-008 Johnson & Mifflin
NEV-Safety-020 Wheater
NEV-Safety-021 Wheater
NEV-Safety-022 Wheater
NEV-Safety-023 Wheater
NEV-Safety-024 Wheater & Chandler
NEV-Safety-025 Wheater
NEV-Safety-026 Wheater
NEV-Safety-027 Wheater
NEV-Safety-028 Wheater & Chandler
NEV-Safety-029 Wheater & Chandler
NEV-Safety-030 Wheater & Chandler

Infiltration NEV-Safety-031 23 |Wheater

NEV-Safety-032 Wheater
NEV-Safety-033 Wheater
NEV-Safety-034 Wheater & Chandler

NEV-Safety-035

NEV-Safety-036

NEV-Safety-037

NEV-Safety-038

NEV-Safety-039

NEV-Safety-040

NEV-Safety-041 (legal at least in part)

JTS-NEPA-005

Wheater, Butler & Chandler

Wheater

Chandler & Wheater

Chandler & Wheater

Chandler

Chandler & Wheater

Matthai & Thorne

Johnson & Mifflin




NEV-Safety-042

NEV-Safety-043

NEV-Safety-044

NEV-Safety-045

NEV-Safety-047

Bath

Bath

Bath & Butler

Butler & Shettel

Butler, Wheater & Matthai

NEV-Safety-048 Shettel & Matthai
NEV-Safety-049 Shettel & Butler
U“S;tluorjvtzfl fone NEV-Safety-050 /¢ [Matthai & Butler
Transport NEV-Safety-051 Mattha%
NEV-Safety-052 Matthai & Butler
NEV-Safety-053 Matthai & Butler
NEV-Safety-054 Matthai
NEV-Safety-113 Shettel & Bath
NEV-Safety-114 Morgenstein & Bath
NEV-Safety-115 Morgenstein & Bath
JTS-NEPA-003 Johnson & Mifflin
NEV-Safety-055 Bath, Morgenstein & Shettel
NEV-Safety-056 Bath, Morgenstein & Shettel
Unsaturated Zone |[NEV-Safety-057 6 Shettel & Bath
Geochemistry  [NEV-Safety-058 Shettel & Bath
NEV-Safety-059 Shettel & Bath
NEV-Safety-060 Morgenstein
NEV-Safety-061 Shettel, Hambley & Matthai
NEV-Safety-062 Shettel, Hambley & Matthai
NEV-Safety-063 Shettel, Hambley & Matthai
Emplacement Drift| NEV-Safety-064 2 Shettel, Hambley & Matthai
Seepage NEV-Safety-065 Morgenstein & Butler
NEV-Safety-066 Matthai
NEV-Safety-077 Hambley, Kendorski & Shettel
NEV-Safety-095 Morgenstein & Matthai
NEV-Safety-067 Bath, Morgenstein & Shettel
NEV-Safety-068 Morgenstein
NEV-Safety-069 Morgenstein
NEV-Safety-070 Morgenstein & Bath
Emplacement Drift|NEV-Safety-071 10 Morgenstein & Bath
Geochemistry |NEV-Safety-072 Morgenstein

NEV-Safety-073

NEV-Safety-107

NEV-Safety-108

NEV-Safety-109

Morgenstein & Cottis

Cottis & Morgenstein

Cottis & Morgenstein

Cottis & Morgenstein




NEV-Safety-092

NEV-Safety-099

Morgenstein & Cottis

Morgenstein & Cottis

Waste Dissolution NEV-Safety-111 4 Morgenstein

NEV-Safety-112 Morgenstein

Saturated Zone |NEV-Safety-116 ) Shettel & Bath

Geochemistry  [NEV-Safety-117 Thorne & Morgenstein
NEV-Safety-074 Thorne
NEV-Safety-075 Cottis
NEV-Safety-076 Cottis
NEV-Safety-078 Shettel & Bath
NEV-Safety-079 Shettel & Bath
NEV-Safety-080 McMaster & Cottis
NEV-Safety-081 McMaster & Cottis
NEV-Safety-082 McMaster & Cottis
NEV-Safety-083 McMaster & Cottis
NEV-Safety-084 McMaster, Cottis & Morgenstein
NEV-Safety-085 McMaster & Cottis
NEV-Safety-086 Morgenstein & Cottis
NEV-Safety-087 Morgenstein & Cottis
NEV-Safety-088 Morgenstein & Cottis

Corrosion NEV-Safety-089 29 |Morgenstein & Cottis
NEV-Safety-090 Morgenstein, Cottis & Hambley
NEV-Safety-091 Morgenstein & Cottis
NEV-Safety-093 Morgenstein & Cottis
NEV-Safety-094 Morgenstein & Cottis
NEV-Safety-096 Morgenstein & Matthai
NEV-Safety-097 Morgenstein & Cottis
NEV-Safety-098 Morgenstein & Cottis
NEV-Safety-100 Morgenstein & Cottis
NEV-Safety-101 Cottis
NEV-Safety-102 Cottis
NEV-Safety-103 Cottis
NEV-Safety-104 Cottis
NEV-Safety-105 Cottis & Morgenstein
NEV-Safety-106 Cottis & Morgenstein
NEV-Safety-124 McMaster & Cottis
NEV-Safety-125 McMaster & Cottis
NEV-Safety-126 McMaster & Cottis
NEV-Safety-127 McMaster & Cottis
NEV-Safety-128 McMaster & Hambley
NEV-Safety-129 McMaster & Cottis
Drip Shields NEV-Safety-130 14 McMaster, Hambley & Shettel

NEV-Safety-142

NEV-Safety-143

NEV-Safety-144

NEV-Safety-145

NEV-Safety-161 (legal at least in part)

NEV-Safety-162 (legal at least in part)

NEI-Safety-006

McMaster & Cottis

McMaster

McMaster & Hambley

McMaster

Thorne

McMaster, Hambley, Shettel & Thorne

Apted, King & Kozak




NEV-Safety-110

Cottis & Shettel

NEV-Safety-121 Hambley & Kendorski
NEV-Safety-122 Thorne & Hambley
NEV-Safety-123 Hambley, Kendorski & Shettel
NEV-Safety-131 Hambley & Kendorski
Gi)?ﬁicit:;fzsrz; d NEV-Safety-132 Hambley & Kendorski
Engincered Ba,rrier NEV-Safety-133 13 |Hambley & Kendorsk%
Systems NEV-Safety-134 Hambley & Kendorski
NEV-Safety-136 Hambley & Kendorski
NEV-Safety-137 Hambley
NEV-Safety-138 Hambley
NEV-Safety-140 Hambley
NEV-Safety-141 Hambley
Clk-Safety-3/NEV-Safety-150 Smith
Clk-Safety-4/NEV-Safety-151 Smith
Clk-Safety-5/NEV-Safety-152 Smith
Clk-Safety-006, NEV-Safety-153, and Iny- Smith
Safety-003
Clk-Safety-007/NEV-Safety-154 Smith
Volcanism |CIk-Safety-008/NEV-Safety-155 12 |Smith
CIk-Safety-009/NEV-Safety-156 Smith
Clk-Safety-010/NEV-Safety-157 Smith
Clk-Safety-011/NEV-Safety-158 Smith
NEV-Safety-164 Phillips & Thorne
NEV-Safety-167 None
Iny-NEPA-006 Smith
NEV-Safety-118 Thorne
Biosphere Factors [INEV-Safety-119 3 |Thorne
NEV-Safety-120 Thorne
NEV-Safety-147 Thorne & Hambley
. 1 ..., |INEV-Safety-148 Thorne & Hambley
Human Reliability NEV-Safety-163 4 Thorne
NEV-Safety-149 (legal at least in part) None
NEV-Safety-159 Thorne
NEV-Safety-160 Thorne
TSPA & PMA NEV-Safety-170 4 Thorne
NEV-NEPA-018 None
. .. .. INEV-Safety-165 None
Expert Elicitation NEV-Safety-166 2 None
. . NEV-Safety-168 Hambley
Retrievability NEV-Safety-169 (legal at least in part) 2 None
TAD Inspection [NEV-Safety-172 ) None
and Verification |NEV-Safety-173 Hambley




Whi-NEPA-001

Geist, Baughman & Taunton

Radionuclide  |Whi-NEPA-002 4 Geist, Baughman & Taunton

Contamination |[Whi-NEPA-003 Geist, Baughman & Taunton
Whi-NEPA-004 Geist, Baughman & Taunton
Missile Testing — Clk-Safety-002 Conway
EP Affect on Post Cl. — NEV-Safety-139 Hambley

Miscellaneous  [Security Measures — NEV-Safety-196 4 |None
Criticality — NEI-Safety-005 (legal at least Redmond
in part)
NEV-Safety-009 See "Climate"
NEV-Safety-010 See "Climate"
NEV-Safety-011 See "Climate"
NEV-Safety-012 See "Climate"
NEV-Safety-013 See "Climate"
NEV-Safety-019 See "Climate"

Legal Contentions |[NEV-Safety-041 14 See "Infiltration"

(at least in part) |NEV-Safety-146/NEV-Safety-201 None

NEV-Safety-149 None

NEV-Safety-161

NEV-Safety-162

NEV-Safety-169

NEV-Safety-171

NEI-Safety-005

See "Drip Shields"

See "Drip Shields"

None

None

See "Misc./Criticality Analysis"
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