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UNITED STATES OF AMERICA

- NUCLEAR REGULATORY COMMISSION =~ .

v THE MATTER OF

' CONSOLIDATED EDISON COMPANY
“OF NEW YORK, INC.

Docket No 50 247
, . OL No. DPR-26. o
. (Determination of Preferred"ﬁ*];.p{z‘p“
Alternatlve Closed—Cyale f?f":""
Coollng System) :

(Indlan Po1nt Statlon, Ll
~ Unit No. 2) .

ORDER CONVENINGMFURTHER CONFERENCE | . 0 i =i

The Atomlc Safety and Llcenslng Board.has consldered the H::A
various submlttals by the partles in reference to the preferred
SVV:_alternatlve for closed—cycle coollng operatlon. A stlpulatlon by
_che partles has been presented whlch reflected thelr agreement w1th
| ',the request by Consolldated Edlson Company of New York Inc
(Llcensee) that ‘the preferred alternatlve closed-cycle coollng.
: system 1s a natural draft, wet coollng tower The partles have not.
" been able to agree whether all governmental approvals requlred for yiéVf‘
'. the constructlon of the closed-cycle coollng system have been ff“H‘ L
._tgranted The . 1mportance of thls determlnatlon respectlng governnental’
eapprovals is seen frOm paragraph 2. E(l)(b) of the llcense whlch is Jh?
las follows _Y . | | | | i 1 }H‘: |
"(b) The flnallty of the May 1, 1979 date also is grounded
. “on a schedule under which the applicant, acting with -
due diligence, obtains all governmental approvals re-.

quired to proceed with the construction of the closed- :'f, R
A'cycle coollng system by December 1, 1975 In:the event . . ]
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all such governmental approvals are obtained a month e
or more prior to December 1, 1975, then the May 1, 1979 |
. date shall be advanced accordingly. In the event the . .-
- applicant has acted with due diligence in seeking all’
- such governmental approvals, but has not obtained such

'~ approvals by December 1, 1975, then the May 1, 1979 , R

' ‘date shall be postponed accordlngly ".

The llcense thus 1ncludes the neces51ty of a show1ng by L1censee-'~-'l'

that 1t has acted w1th "... due dlllgence" in endeavor1ng to secure‘-

all governmental approvals ‘ In the brief flled by the Hudson Rlver ,f'

-"'Flshermen 's A83001at10n (HRFA), the 1mpllcat10n is glven that the o

Llcensee did not act Wlth due dlllgence, by HRFA statements that the
'Llcensee s presentatlon before the Vlllage of Buchanan s" Zonlng Board
- of Appeals "... was reluctant"_ further, that Llcensee presentatlons '
1y
1

ves conta1ned nelther a llstlng of env1ronmenta1 harms _ Whlch had

persuaded the NRC to require closed cycle coollng, nor a relevant
. 2 /

discussion of the law . compelllng the grantlng of the varlance" from R

Buchanan s 40 foot limit needed for the proposed cool1ng towers.; HRFA' '

" also asserted that the Llcensee apparently d1d not seek a determlnatlon

-3/

of the Vlllage exemptlon for "utlllty towers" from helght llmltat1ons. L

l/‘» HRFA stated that the Licensee presented statements respectlng

the adverse effects of coollng towers (from salt drlft and vapor ._'

‘plumes)

2/  Presumably, HRFA refers to the "doctrine of New York5State’law","
- as described by Licensee's attorney: "... that the local com- -
-munity cannot interfere with the constructlon of an. essentlal

_utlllty facility." ' : : > : :

"~ of utlllty towers

'3/ The New York Court notedvthat no determination had heen’made by
the Village's Zoning Board of Appeals respectlng th1s exempt1on _.f; B




HRFA also stated that the L1censee asserted that 1t 1ntended
to seek a change in the NRC l1cense condltlon respectlng closed—cycle

coollng and that the L1censee expected to be v1nd1cated in its bellef

- that closed-cycle coollng was not needed “and to secure v1ndlcat10n,‘

the Licensee would seek a delay in the May l 1979 date requlrlng
a cessat1on of operatlons unless a closed—cycle coollng system was "
operable

The Village of Buchanan s Zon1ng Board of Appeals denled the

L1censee s request for var1ance Two declslons by separate Courts ft
-have declared that the Village of Buchanan should have granted the -

’.varlance

The Atomlc Safety and Licensing Board concludes that the present

record is somewhat sparse in reference to ev1dence that the L1censee

'acted with due dlllgence in its endeavor to secure all governmental_.f

approvals by December 1, 1975 The Board is concerned that HRFA has gh
challenged the sufficiency of the record in that regard |
The Atomic Safety and Licensing Board concludes'that a further

conference in this proceeding is advisable to consider if challenge

i made to the extent of diligence undertaken by.the Licehsee'in-itsf

endeavor to secure ' all governmental approvals, and if so, what7evidencevf

would likely be introduced in that regard, Whether.a:transcript‘of the |

hearing was made before the'Village of Buchananfs'Zoning Board of

Appeals, ete.



WHEREFORE, IT IS ORDERED in accordance w1th the Atomlc Energy
Act, as amended and the Rules of Practlce of the Nuclear Regulatoryi
Comm1881on, that a conference among the attorneys to the proceedlng,
but open to the publlc, shall convene at 3: OO p m, on Wednesday,
g;December 8 1976, in the Ceremonlal Courtroom on the flrst floor of
the Westchester County Courthouse, lll Grove Street Whlte Plalns,
: ; New York, to con31der if challenge is made to the due dlllgence by
! R ;' the L1censee in 1ts endeavor to secure governmental approvals of
needed permlts for the constructlon of a closed—cycle coollng system
and the nature of ev1dence that mlght be 1ntroduced 1f the proceedlngs

were reopened to conS1der such a challenge

ATOMIC SAFETY AND LICENSING BOARD

By Samuel W. Jenschf/ Chairman

Issued
November 9, 1976
- Bethesda, Maryland




