
UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION

IN THE MATTER OF 

CONSOLIDATED EDISON COMPANY 
OF NEW YORK, INC.  

(Indian Point Station, 
Unit No. 2)

Docket No. 50-247 
OL No. DPR-26 

(Determination of Preferred 
_Alternative Closed-Cycle 

Cooling System)

ORDER CONVENING FURTHER CONFERENCE

The Atomic Safety and Licensing Board has considered the', 

various submittals by the parties in reference to the preferred 

alternative for closed-cycle cooling operation. A stipulation by 

the parties has been presented which reflected their agreement with 

the request by Consolidated Edison Company of New York, Inc.  

(Licensee) that the preferred alternative closed-cycle cooling.  

system is a natural draft, wet cooling tower. The parties have not 

been able to agree whether all governmental approvals required for 

the construction of the closed-cycle cooling system have been 

granted. The importance of this determination respecting governmental 

approvals is seen from paragraph 2.E(l)(b) of the license which is 

as follows: 

"(b) The finality of the May 1, 1979 date also is grounded 
on a schedule under which the applicant, acting with 
due diligence, obtains all governmental approvals re-, 
quired to proceed with the construction of the closed
cycle cooling system by December 1, 1975. In the event
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all such governmental approvals are obtained a month 
or more prior to December 1, 1975, then the May 1, 1979 
date shall be advanced accordingly. In the event the 
applicant has acted with due diligence in seeking all 
such governmental approvals, but has not obtained such 
approvals by December 1, 1975, then the May 1, 1979 
date shall be postponed accordingly." 

The license thus includes the necessity of a showing by Licensee 

that it has acted with "... due diligence" in endeavoring to secure 

all governmental approvals. In the brief filed by the Hudson River 

Fishermen's Association (HRFA), the implication is given that the 

Licensee did not act with due diligence, by HRFA statements that the 

Licensee's presentation before the Village of Buchanan's Zoning:Board 

of Appeals "... was reluctant"; further, that Licensee presentations 
i/ 

"... contained neither a listing of environmental harms which had 

persuaded the NRC to require closed cycle cooling, nor a relevant 
2/ 

discussion of the law- compelling the granting of the variance" from 

Buchanan's 40 foot limit needed for the proposed cooling towers. HRFA 

also asserted that the Licensee apparently did not seek a determination 

3/ 
of the Village exemption for "utility towers" from height limitations.

1/ HRFA stated that the Licensee presented statements respecting 
the adverse effects of cooling towers (from salt drift and vapor 
plumes).  

2/ Presumably, HRFA refers to the "doctrine of New York State law", 
as described by Licensee's attorney: "... that the local com
munity cannot interfere with the construction of an essential 
utility facility." 

3/ The New York Court noted that no determination had been made by 
the Village's Zoning Board of Appeals respecting this exemption 
of utility towers.
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HRFA also stated that the Licensee asserted that it intended 

to seek a change in the NRC license condition respecting closed-cycle 

cooling and that the Licensee expected to be vindicated in its belief 

that closed-cycle cooling was not needed, and to secure vindication, 

the Licensee would seek a delay in the May 1, 1979 date requiring 

a cessation of operations unless a closed-cycle cooling system was 

operable.  

The Village of Buchanan's Zoning Board of Appeals denied the 

Licensee's request for variance. Two decisions by separate Courts 

have declared that the Village of Buchanan should have granted the 

variance.  

The Atomic Safety and Licensing Board concludes that the present 

record is somewhat sparse in reference to evidence that the Licensee 

acted with due diligence in its endeavor to secure all governmental 

approvals by December 1, 1975. The Board is concerned that HRFA has 

challenged the sufficiency of the record in that regard.  

The Atomic Safety and Licensing Board concludes that a further 

conference in this proceeding is advisable to consider if challenge 

is made to the extent of diligence undertaken by the Licensee in its 

endeavor to secure, all governmental approvals, and if so, what evidence 

would likely be introduced in that regard, whether a transcript of the 

hearing was made before the Village of Buchanan's Zoning Board of 

Appeals, etc.



WFEREFORE, IT IS ORDERED, in accordance vith the Atomic Energy 

Act, as amended, and the Rules of Practice of the Nuclear Regulatory 

Commission, that a conference among the attorneys to the proceeding, 

but open to the public, shall convene at 3:00 p.m. on Wednesday, 

December 8, 1976, in the Ceremonial Courtroom on the first floor of 

the Westchester County Courthouse, 111 Grove Street, White Plains, 

New York, to consider if challenge is made to the due diligence by 

the Licensee in its endeavor to secure governmental approvals of 

needed permits for the construction of a closed-cycle cooling system 

and the nature of evidence that might be introduced if the proceedings 

were reopened to consider such a challenge.  

ATOMIC SAFETY AND LICENSING BOARD 

By Samuel W. Jensch Ch 

Issued: 
November 9, 1976 
Bethesda, Maryland


