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SUPIR.TE COUT TNEW YORK COUN.TY

HAPPY 2WIS,

Plaintiff,

Plaintiff deignatoe 
New York County as 
the place of trial.

-against-

172%MY C. ALEXANDEI, JOH V. CLEAPY, 
T?1jD,:~ICTC Yj. 13ATON, OIIARD1,3 2, EDLI] 
GILBTET V1. FITZHUGH T TIO"AS C. FOGARTY, 
ILARLAND 0. FOIVBES, G"AYSON L. KJYK, 
1,:ILTON C6, WvWUFORD J. WILSON ITS31,AIT, 
PICIIAD K. PAYNTIR, JR., .PICHAPD S.  
PERKINfTS MYThRID F. WAGITEl, LAWRENCE A.  
[vI-U JA,[*S DL' C2,'T WISE and, 
CONSOLIDATED EDISON COMPANY OF NIEW YORK, 
IiW., 

-Defendants.""

SMi- ',ON S 

The bania of vonue is 
Consolidated Edison's 
principal office at 
4 Irving Placo, 
New York, xf. Y.

To the above named Defendants: 

YOU A=3 IIER1BY SUY211ON-D to answer the complaint in this 

action, and to serve a copy, of your answer, or., if the coplaint 

is not served with this summonat to serve a notice of apparanoe 

on the PlainVff's Attorney within twenty days after the service 

of this summons, exclusive of the day of service; and in oase of 

your failure to appear, or mswer,# udgment will be taken against 

you by default, for the relief demanded in the complaint.  

Dated, NeW York, NOw YOrk--..

October 21, 1966
LOUIS KXPNI1 
.Attorney for Plaintiff 
Offioe & Poet Office ddress 
50 Broad Streetv 
New York, New York 10004

8 ,111200426 66--1026>--
ADOCK 05000247



S U1p COURT tNEW YOrK COtUNTY 
- - -- - - - - - - - - - - a X 

JIAPY LEWIS, 

Plaintiff, 
-against

rrTmY C. ALXA1D7?nD, JOHN V. CLEAPY, 
FR:,DIRICK M. EATON, CNIAL S E. :JBLE, GILBI-RT W. FITZHUGH, TIIOXAS C. FOGAPTY, hT ,HA LAD C. FOPI75 ([ .A.c~Cnir T v
IILTON C. MtFOPDO J. WILSON N2MVAN, RICHARD X. PAYNTUR , JR., RICTARD S, PEERKINS, EDTtND F. WAGNR, LAWRFNCE A* WIEN JAMMS DE CA1P WIST end CONS 6 LIDATED EDISON COMPANY OF NEW YORK, 

INC., 

Defendants.

I 
a

- - -

Plaintiff by Louis Kipnis, his attorney, upon informatio 
and belief, except as to paragraphs "1" and "2", respectfully 

shows to this Court and allegess 

1. Plaintiff is the beneficial owner of shares of 
Consolidated Edison "Company of New York, TzO. ("Con Ed") which 
devolved upon him in 1960 by operation of law and of other shares 
of Con Ed purchased thereafter all of which are in street name 
with the New York Stock Exchange firm of Granger & Company.  

2. Plaintiff brings this action dorivatively in the 
right of and for the benefit Of Con Ed and representatively on 
behalf of' all stockholders of Con Ed similarly situated who may 
come in and contribute to the expense of the proseoution of the 
within action.  

3. Con Ed is engaged in the business of generating and 
supplying electricity in each of -the five boroughs of the City 
of New York and in Westchester County. It also sells power to 
the New York City Transit Authority and other transit systems in 
the metropolitan area.
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4. Con Ed is a domestic corporation end has 37,257,292 

Wshares of common stock and 1,915,319 shares of S5.00 Cumulative 

preferred stock outstanding with each shnre of each class of 

shares being entitled to one vote.  

5. The individual defendants named in the caption here

of constitute the Board of Trustees of Con Ed and have been True

tees since the dates set out alongside 
their nemes below: 

196 43 I 

Henry C. Alexander 
1964 

John V. Cleary 
1965 

Frederick r. ,:7aton 1962 

Charles Eble 1957 

Gilbert We Fitzhugh 1963 
Thomas C. Fogarty 1964 

Harlnd C. Forbes 1948 

Grayson L. Kirk 
1964 

V, ilton C. Vumford 1964 

J. Wilson Newmnm 1966 

Richard IC. Payntert Jr., 1965 

Richard S. Perkins 195 

Edmund F. Wagner 1955 

Lawrence A. Wien 1963 

James De Camp Wise 
1952 

6. In or about December 1962 Con Ed announced plans fo.  

a 1-million kilowatt nuclear plant in Ravenswood, Queens. OppO

aitiorL to the, proposed nuclear plant took placo and testimony by 

David Lilienthal, a former chairman of the Atomic Energy Com

mission, before a Congressional Committee included the comment 

that he "wouldn't dream of living in Queens" if the plant was 

built there. Other opposition to the Ravenswood plant also 

arose, based on expressed fears of having a nuclear plant in so 

densely ,populated an area* 

7. In Jnnuary .1964 Con Ed announced that it was with

drawing its application to the Atomic Energy Commission for a 

permit to construct a l-Milli n kilowatt nuolear plant at its 

RavenswoOd site in Quoens.
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8. fi connection with this announcement Con Ed stated 
that prospects of securing hydroelectric power from Canada made 

lit inappropriate to proceed with its application to the Atomic * Energy Commission. Moreover, Con Ed announoed that if for any 
roason the Canadian prospect failed to materialize it would pro
oeed with an alternative program of providing generating capacity 
for its future needs.  

9. The Canadian souroes of hydroelectric power were re
vealed to be British Newfoundland Corp. Ltd. ("Brincon) and 
Quebec Hydro-Eleotric Commission, with Brinco looking toward de
velopment of the hydroelectric potential at Hamilton Falls in 
Labrador.  

10. The potential capaoity at HaMilton Falls was stated 
by Con Ed to be in excess of 4-million kilowatts and engineering 
studios indicated that this capacity can be developed at low cost 
and despite the distance involved, advancesin transmission tech
nology would permit delivery of this power to Con Ed on a favor
able basis. Con Ed looked to this source to secure 2-million 
kilowatts of firm capacity from this project.  

11. Heretofore and subsequent to January 1964 but,-prior 
to July 30, 1966 Con Ed with the authorlzation nnd at the direc
tion of its Trustees then in office filed an application with the 
Atomic Energy COmmission ("AEC,) for licenses seeking a construc
tion permit to build a pressurized water reactor designed to op
erate at its Indian Point site on the Hudson R iver at Indian 
Point in the Town of Buchanan, Westohester County, New York.  

12. Under the aforesaid ipplioation the nuclear plant 
will be constructed for Con Ed pursuant to a contract with West
inghouse Electric-Corporation.  

13, The AEC scheduled a hearing before its Atomic Safety 
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land Licensing Board at Buchanan for September 13th, and it was 
1hold on September 14th and 15th, 1966.  

14. At the conclusion of the aforosaid hearing Con Ed moved for expedited effoctiyeness of the Init,al dooision of the 
Atomic Safety rnd Licensing Board which motion the Board granted.  
The Board also directed the issucnnce of aprovislonal construction 
permit. Said permit contained the followings 

"This permit is provisional to the extent that a license authorizing operation of the facility will not be issued by the Commission unlOss: (a) Consolidated Edison submits to the Commission, by Pmendment to the application, the complete final hazards sumary report, portions of which mry be submitted and eValuated from time to time; X) the assurance that the, health and safety of the public will not be endangered by the operation of the facility in accordance with procedures approved by it in connectionwith the issuance of said license; and (o) Consolidated Edison submits proof of finanoial protection and the execution of an indemnity agreement as required by Section 170 of the Act," 

15. The snme rules of the AEC which authorize the issu
ance of a provisional construction permit provides for subsequent 
application for an operating license.  

16. It is therefore within the oontemplation of the 
rules of the AU0 that despite the licensing of construction of an 
atomic power plant a lioense to Operate the same may not be forth 
coming.  

17. The cost of,! construction.of the proposed nuclear 
plant will require .the expenditure by Con Ed of internally gen
Grated funds and the sale of additional amounts of stocks and 
bonds in multimillion dollar amounts.  

18. The proposed nuclear plant is the largest reactor 
considered for licensing at this time. Since it will be located 
in a region of high population density (the New York metropolitan 
area) the Advisory Committee on Reactor Safeguards has reviewed 
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Con Ed's application and suggested review of the final design pric 

to irrevocable commitments relative to construction of the facili

ties components.  

19. Con Ed's experience with its nuclear facilty No. I 

at Indian Point in Buchanan# New York, has not boon an unqumlified 

Hsuccess and has been out of operation 20 months out of 48 months.  

20. Of the eleven public utility atomic power plants 

through the United States there have been varying degrees of non

success with the greatest failure being Detroit Edison's Enrico 

Fermi Atomic Power Plant resulting in a 0120,O00,OO0 plant of 

dubious merit not delivering power.  

21. The predictions and expectations by reactor fabri

cators regarding atomic power in the public utility field have 

not materialized.  

22. The proposed second Indian.Point atomic power plant 

at Buchanan, New York, cannot be constructed and operated without 

undue risk to health and safety of the populace in one of the moo 

densely areas of the United. States.  

23. In respect of Con Ed's proposed second atomic unit 

at Indimi Point the Advisory Committee on Reactor Safeguards in

dioate that while m9ny items are in the range of known technology 

"The others will be the subject of a devEibpment program proposed 

by Con Ed. The development of the final design of the contain

ment and the accident mitigating components will be carefully 

followed by'the AEC.Staff as recommended by the ACRS." 

24. The Advisory Committee on ,eaotor Safeguards re

commended in 1966 that sudden catastrophic failure of a pressure 

vessel previously clesified a6 s an incredible accident and one 

that need not .be -takwa. intoaoun, in reactor safety datormina

t ion, eould 9bereola ifi ded.'aa o OeSAPaa e acOident hazard and



!that future nuclear power station plans design to provide against 

such possible consequences* 

25. The potential dostruction, in the event of a serious 

accident, is incomparably greater in an atomic power plrzt that 

1from any other type of industrial plant. Property damage from an 

accidental failure of a reactor and from release of radioaotive 

material could roach several billion doll are and radiation in

Juries to tens of thousands of persons.  

26. In a statement issued June :2, 1965 by William D.  

Ifenley, Chairman of the Advisory Committee on Reactor Safeguards, 

which appears as Appendix 4 of the hearings printed for the use 

of the Joint Committee on Atomic Energy entitled "Proposed 

Extension of AEC Indemnity Legislation", pages 248-257, it is 

stated in the section entitled 'Engineered Safeguards", in 

pertinent part, on page 2511 

"None of the large power reactor facilities 
now under construction or described in currant license 
applications is considered suitable for location in 
metropolitan areas. To put the matter in a different 
way, the devices end safeguards that prevent all 
accidents, large or small, must be made even more 
reliable than they are now, and the consequences
limiting safeguards must be madeevon more foolproof.  
The questions to be settled are complex ones whose 
resolution would depend on the nature and details of 
each proposal. It also appears that novel reactor 
systems and reactors that have considerably higher 
power levels than previous ones should not be 
operated in population centers." 

27. Con Ed's second atomic power plant is to be con

struoted on the surface of the site at Indian Point. Dr.Edward 

H. Teller of Lawrence Padiation Laboratories has stated, in 

respect of above ground installations: 

"In principle, nulearoreactors are dangerous.  
They are not dangerous because they may blow up. The.  
explosion of a nuclear reactor is not likely to be as, 
violent as an explosion of a chemical plant. But a 
powerful nuclear reactor which has functioned for
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some time has radioactivity store in it C_.reatly in 
excess of that relosed from a powerful nuclear bomb.  
There is one difference nnd this difference mrkee 
the nuclear bomb look like a relatively safe instrumont 

A rently sooping reactor can put ito radioactive 
poison under a stable inversion layer nnd concentrate 
it onto a few hundred squcae miles in r. truly doadly 
fashion. This is why we must be exceedingly c.rcful in 
constructing nuclex reactors . , . In Wy mind nuclear 
reactors do not belong on the surface of the earth.  
Nuclear reactors belong underground." 

28. All of the matters set out in paragraphs "19" throug 

"27", supra, have been known to or should have been known to the 

members of the Board of Trustees of Con Ed who were such at the 

time of the filing of the application with the .00 

29. The proposed. construction ofta second atomic power 

plant by Con Ed at Indian Point, in Buohanan, Westchester County, 

in the light of the matters known or constructively known by the 

Board of Trustees of Con Ed and the authorization of the prosecu

tion of the application for said construction are grossly im

provident and wasteful and unless this Court of Equity restrains 

and enjoins Con Ed from constructing the proposed second atomic 

plant at Indian Point Con Ed-may suffer not only reparable but 

also irroparablo damage because (a) n operating license may not 

be forthcoming after the construction of the plant, (b) an ac

cident may occur following construction of said plant resulting 

in death and property damego, (o) leracige of pollutants into the 

Hudson River may result in fish destruction, (d) after oonstruo

tion the plant may be an operating failure by reason of "bugs" 

in the new ond untested design, (a) alternate sources of power 

may become pre-empted, rnd (f) the PrioC-Anderoon Federal Indem

nity Act may be allowed by Congress to expire in 1967.  

30. Of the 15 Trustees of Con Ed 12 of them or 80 of 

them are busy men of affairs earning their livlihoods in other
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and divorce enterprises who in contravention of their fiduciary 

bligations to Con Ed and the shareholders who elected them have 

negligently and recklessly failed to inform themselves fully and 

independently of the dangers and potential dangers to Con Ed and 

its shareholders before authorizing the prosecution of nn oppli

oation for a second atomic power plant at Indian Point in Buchn 

The remaining three Trustees of Con Ed are employees or former em 

ployees of Con Ed and as such possessed special and detailed in- V 
formation and knowledge of the matters alleged in pwcagraphe "19" 

through "27" but they have failedend neglected to supply said 

knowledge and detailed information herein referred to the "out

side" Trustees thereby enabling these employoo-Trusteea to obtain 

concurrence from the "outside" Trustees to authorize Con 14d to 

proceed with the proposed construction of the second nuclear 

power plant at Indian Point.  

31. By reason of the foregoing Con Eid has been adversel 

affected by exposure to the risks hereinabove described in its 
second atomic power plant as well as the following risks:.  

i. It may not be able to meet future customer 

demand for power if atomic plant. #2 performs as poorly 

as atomio plant No. 1.  

2. Con Ed mry not be able to resort to alterna

tive sources of power while concentrating its funds, 

employees and credit on on atomic power plant unless 

it plans ahead as with Brinco.  

3. Con Ed may be damaging its corporate image 

and alienating good will by persisting in erecting 

an above-ground nuclear facility on the banks of the 

Hudson just above the most densely populated areain 

the United Stated*
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32. No demand has been made upon Con Ed or its Board of 

Trustees to bring this action because such a demnwd would be 

futile for the reasons heroin set forth. The individual dofendc te 

comprise the Board of Trustees and have boon named as defendants 

because of their participation in the acts heroin complained or 

or ratified and approved the same after the event. And with 

respect to the continuing aspects of tho matters heroin corn-' 

plained of it is not possible to expeot the Board of Trustees to 

sue themselves. Despite the widespread publicity of the matters 

herein complained of the Board of Trustees have not t acen any 

steps to redress the same.  

33. Plaintiff has no adequate remedy at law.  

WITEF OR B, plaintiff demnnds judgment as follows: 

(a) Enjoining and restraining Con Ed cad its 

Board of Trustees from prosecuting the application for the con

struction of a second atomic power plant at Indian Point, West

chester County, New Yorkl 

(b) Enjoining and restraining Con Ed from con

strutoting a socond atomic power plant at Indion Point, West

cheater County, Now York; 

(o) Requiring Con Ed and its Board of Trustees to 

explore alternative methods for obtaining power, as for example 

from Brinco.  

(d) Adjudging that the Board of Trustees account to 

Con 2d' and pay over to it all of the cosatb and expenses incurred 

in connection with the proseoution of its application before the 

AEC for a license to construct a second atomio power plit at 

Indian Point; 

(e) Granting plaintiff such other and further relief
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be just and proper; 

(f) Awarding plaintif f hiG ooatt and expenses of this 
inoluding a reasonablo counsel fee.  

LOUIs KIPINIS 
Attorney for Plaintiff 
'Office & Post Office Address 
50 Broad Street 
-Now York, New York 10004

10-
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TAT] OF N"W YOIRK, 

COMITY OF NW YORKt, 

HARRY LTEWIS, being duly aworn, doposes and says that 

deponent is the plaintiff in the within action; that doponont 

has read the foregoing Complaint and knows the contents thereof; 

that the acme in true to deponent's own knowlodgo, except as to 

the matters therein stated to be I alkged on information and 

belief, and that as to those matters deponent believes it to be 

true.

Sworn to before me this 

4 day of October, 1966 

IllS KI.L'L5 Y, .  

i rub S-It 0 
No. 81-2W300 offices.  

Ed,,,ed 1 ' '

, 1AR/Y LEWIS

ii _______

0



STA't" O" NEW YORK, COUNTY OF. CERTIFICATION BY ATTORNEY The undersigned, an attorney admitted to practice in tile courts of'Ncw York State, certifies that the within 
has been compared by the undersigned with the original and found to lc a true and complete copy.  

l)a t d : .  

STITl O," N W YORK, COUNTY OF 
ATTORNEY'S AFFIRMATION :11w undersigned, an attorney admitted to practice in the courts of New York State, shows: that deponent is 

ihe attoi ncy (s) of rccord for i thi d within action; that deponent has read the foregoing 
;Mid knows the contents thereof; that the same is true to deponent's own knowledge, except as to the matters therein state~d to be alleged on information and belief, and that as to those matters deponent believes it to be true. Deponent further says that the reason this verification is made by deponent and not by 

The grounds of deponent's belief as to all matters not stated upon deponent's knowledge are as follows: 

The undersigned affirms that the foregoing statements are true, under the penalties of perjury.  
Dated : 

STATE OF NEW YORK, COUNTY OF ss;: INDIVIDUAL VERIFICATION 

being duly sworn, deposes 'and says that 
deponient is the 

in the within action; that deponent has read the foregoing - - "-and knows the contents thereof; that the Saic" is true to deponent's own k. wledgeexcep-s to the matters therein stated to be alleged on information and belief, and that as to those matters deponent believes it to be true.  
Sworn to before ine, this day of 19 

STATE OF NEW YORK, COUNTY OF: 
CORPORATE VERIFICATION 

being duly sworn, deposes and says that deponent is the natned in the within action; that deponent has read the foregoing the corporation and] knows the contents thereof; and that the same is true to deponent's own knowledge, except as to the matters therein stated to be alleged upon information and belief, and as to those matters deponent believes it to be true.  This verification is made by deponent because 
is a corporation. Deponent is an officer thereof, to-wit, its The grounds of deponent's belief as to all matters not stated upon deponent's knowledge are as follows: 

Sworn to before.me, this day of 19 

STATE OF NEW YORK, COUNTY OF is.: AFFIDAVIT OP'SERVICE BY MAIL 
being duly sworn, deposes and says, that: deponent is not:,a party to the action, is over 18 years of age and resides at 

That on the day of 19 deponent served the within 

attorney(s) for in this action, at 
the address designated by said attorney(s) for that purpose by depositing a true copy of. same enclosed in a postpaid properly addressed wrapper, in - a post office - official depository under the exclusive care and custody of the United States post office department within the State of New York.  Sworn to before me, this day of 19 

...... . ............... ................... ...... ........................................  

STATE OF NEW YORK, COUNTY OF 85.: AFFIDAVIT OF PERSONAL SERVICE 

beig duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 
That on the day of 19 at No.  

deponent served the within 

herein, by delivering a true copy thereof to h personally. Deponent knew the 'r. ~s ) scrvxi, oC lt the person mentioned and described in said papers as the therein.
oay of 19



c~r:- Pkase :-ke notice th'at the win is a (certificd) 
:rc:ecopy of 

: ced in the cfic2 of the clerk of'the within 
F. " court on 19 

D ted, 

Yours, etc., 

LOUIS KIPNIS 
A:trorncy for 

Office ard Post Office Address 

50 Broad Street 
Borough of Manhattan New York, N.Y. 10004

C. 
.1 

.1*,~~'

. . . .. .. . . ..U 7 ,:. _*~ :. . L C O u u 7 y

-_Ieainlst-

Dofendmts.

Attorney for

NOTICE OF SETTLEMENT --------

Sir Please take notice that an order 

of which the within is a true copy will be presented 
for sertdement to the Hon.  

one of the judges -of the within named. Court,- at

C

day of

Yours, etc., 

LOUIS KIPNIS 
A:zorney for 

Office ard Post Office Addrexi 

50 Broad Street 
Borough of Manhattan New York, N.Y. 10004

- LOUIS KIPNIS 
Attorney for 

A~o.. 1r Plaintiff 
Office and Post Office Address 

50 Broad Street 
.Borough of Manhattan New York, N. Y. 10004 

BOwling Green 9.7225

Attorney for

Serv'ce of a copy of the within

Dated,
is hereby admit-ted.

To 

Anorney for
Attorney for

on the 

at 

Dated,

c ..-.3 7 5 7'-(

- y T.,"'J
U,; ot

T" t ' '< "-T

6lb-,


