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In the mattér'of:.
Doqket No. 50-286

CONSOLIDATED EDISON COMPANY OF

NEW YORX, INC. ORAL ARGUMENT

(Indian Point Station, Unit 3)

* . ll... se o% oo s e

Appeal Board Hearing Room
Fifth Floor

East-West Towers

4350 East-West Highway
Bethesda, Maryland .

wednesday, 9 July 1975

dral aFglment beforé the Atomic Safety ‘and Licensing

Appeal Panel was convened, pursuant to notice, at 10:00 a.m.

BEFORE :

JOHN B. FARMAKIDES, Chairman
DR. JOHN H. BUCK, Member
DR.: LAWRENCE R. QUARLES

APPEARANCES:

HARRY H. VOIGT, FUGENE R. FIDELL and PATRICK K. O'HARE,
Esgs., LeBoeuf, Lamb, Leiby & MacRae, 1757 N Street,
N. W., Washington, D. C. 20036; on behalf of the
Appllcant Consolidated Edison Company of New York.

JOSEPH GALLO and FREDERIC GRAY, Esgs., office of the
Executive Legal Director, Nuclear. Regulatory .
Commission, Washington, D. C. 20555; on behalf
of the Nuclear Regulatory-staff.
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APPEARANCES: (continued)

EDWARD J. SACK, Esq., Consolidated Edison Company of
New York, Inc., 4 Irving Place, New York,.New York;
on behalf of the Applicant. '

"SARAH CHASIS, Esq., Natural Resources Defence Council,
15 West 44 Street, New York, New York 10036; on
behalf of the Hudson River Fishermen's Association
and Save our Stripers.

JOHN J. CLEMENTE, Esqg., 99 Washington Avenue, Albany,
New York 12245; on behalf of the New York State
Atomic Energy Council; and

THEODORE K. DE BOER, member of the Technical Staff
of the New York State Atomic Energy Council.
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PROCEEDINGS

CEAIZMAN FARMAXITES: Geod morning, -ladies and
gentlemen. |

On June 12, -1975, -the Licensing Board in this
proéeeding jssued a memorandur and order and a decision which

inter alia referred a stipulation entered into among the

L4

issuance tb the Applicant of a full-term, -full power operating

license éubject to our favorable review of the stipulation

~and subject to the determination by the Commissibn on a

pending.seismic matter. e e e e e i

In our judgment,-the seismic condition appeared
to be a condition precedent énd if so considered, -indicated
a disparity in the decision issued by the Licensing Eoard
on April 8 for fuel loading and low power testing and limited
operation to 91 percent of full power.

As we stated in the order of June 29,1975, -calling
for this session today, -we could find no justification in
the record authorizing the plant to load, -test and cperate
without any condifions on the one hand at a steady—;tate
power up to 91 percent of its full power rating for an

indefinite term, -and on the other hand placing E'condition

‘relating to a seismic issue on operation at 12¢ percent of'

full power.

"We couldn’t see the difference bdetween operating’
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at 91 percent and 100 percent,-especially since the

Board considered the seismic conditions to be of

major importance. .. e e

In our June 20 order;-we also asked several .
questicns wnich we felt would assist in focusing the

attention of the parties,éincludihg one relating to a letter

submitted bty Hudason River Fishermen’s Association, -and ’

Save our Stripers, which letter set forth their position
as to the effect of the stipulation.

In essence, -their position is that the issue

-of -Whether ~orice~thfough zor’clrosed  cycle:cooling.should tbe . .= wixs

.

used for quian Point 3 is no longer open to an ocppertunity
for a public hearing, that it has been determined dy the
partles through the stipulation rresented.
_ F1na11y,'1n our June 2¢ order, -we called for

an abbreviated briefing schedule and for this oral argument
because loading and operation of Indian Point 3 appeared N
eminent pursuant to the Licensing Board’s April 8
authorizatioh. |

Following our order, “the licensee, -on June 23, -197%
ﬁiloa betore the Licensing anrd a motion for clarification of
thexmmnramimland oraer of July L2 -18%5. In that motion,
the 11censee inter alia contended that the seismic

‘condition was 1ntended by the Licensine Board to be &

condition subsequent.

e Sl ST
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That position of the licensee was supported

by the other parties. In an order denying motion for |

2 i
3 clarification,- the Licensing Boarc denied Applicant’s (
4 motion and also stated it had intended both cf the conditicns L.
5 identified in its decision to be conditions precedent. %
6 We should note on June 32, 1975, the Citizens” |
7 Committee for Protection of the Environment filed two ’

8 mctions. One was a wotion for appointment of special
9 counsel and a second was a motion for leave to file a brief

19 amicus curée together with an appendarnt amicus bdrief. : t

et ‘i‘;‘a&:';:'.:::]:‘rt:::':if.::'t,'.":;' syt W E rgranted Jtoe motion ifor filineg the brief:y but* ;

12A dehied the motion for special counsel, “as explained in the | %
13 memorandum and order dated July 7,-1975. | f

14 One final matter. On July 7,-1375,-we received

15 a telegram(from the New York State Atomic Energy Council

16 requesting extension of time to file exceptions and supportive

17 brief. while the motion was technically urntimely, -it has

i8 | been'granted and all parties so advised by telephone on

19 July 8. -

28 - The exceptions filed by the licensee on July 7

21 ~are also technically untimely,-but we will allow thea to

‘, : 22 be filed and we will receive —it. We wi_ll isslue‘a mencrandum
23 and order within the next daf or iwo 6n this.
. T 24 h : We have pointed out essentially two issues before _

25 us related dlrectly to the stipulation. We will ‘consider the
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. 1 seismic-related issue first this morninz. Then the o ‘;
2 cooling system issue we will consider later. : | g
3 In substance, -the first issue.is whether quién |
4 Point 3 shoﬁld be perritted to operate up to 91 percent’
S of full power, -pending a détermination cn the seismic |
5 issue posed, -and if nc¢t at 91 percent,-then at what level.
-7 On this issue, -we will héar first from Mr. Voigt
8 for the licensee, ‘Mr. Clemente for the New York Atomic |
9 Energy Council, ‘Ms. Chasis for the Hudson River Fishermen’s
10 Association and Save our Stripers,'and‘Mr. Gallo for the
11 NRC. | | | |
. 1é | /‘ The seéond iSsﬁ'é willi focﬁs onrwhether the |
13 stipulation is intended to read as the Eudson River Fisher- -
14 men”s Associétion and Save our Stripers interﬁret it, -that
15 it precludes consideration of any-cooling system except one
16 that is the closed cyclé,;unless the issue is raised by the
17 licensee.
18 | On that issue, ‘Ms. Chasis will be first, -Mr.
18 Gallo, -Mr. Clemente, -and Mr. Vecigt last.
20 0ff the record & minute.
21 | (Discussion off the record.)
. 22 - Let’s zo tack on the record.
J 23 - Let me ask for the parties to make their
‘ 24 appeai‘ances at this time. E

25 : From left to right, -¥r. Gallo.
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1 MR. GALLO: Good morning, -Mr., Chairman and

2 members of the Eoard. | ,
3 My name is Joseph Gallo, -Counsel for the NRC %
4 Staff. Address is Washington, -L.C. 29585. :
5 To my.left is Mr. Gray,-who is with me today | 3
6 and is a meaber of the NRC legal staff. o 'é
7 1 will be making oral argument today for the |
8 Staff. : ' : ’
9 CHAIRMAN FARMAXILES: Hr. Voigt?

10 MR. VOIGT;' Mr.-Chairman,=my neme is Harry H.

11 Voigt., -

12 e iwwy one o pppearing with me this morning-on behalf=oﬁ=the“~“§f“ﬁ
13'> Applicant, -Consolidated Edison‘Company of New York, -Inc., - - :
14 are my associates, -Mr. Eugene R. Fidell and Mr. Patrick K. ;
15  0’Hare. |

16 | Also appearing with me is Edward J. Sack of the

17 Consolidat;d Edison Company legal stéff;

18 | MS. CHASIS: Mr. Chairman and mermbers of the

19 Board, ‘my name is Sarah Chasis, ‘appearing on behalf of the

20 Budson River Fishermen’s Association and Save our étripers.'

21 15 . 44th Street,-New York. | |

22 o ©~ MR. CLEHMENTE: Mr. Chairman;¥Dfs. Buck and ZSuarles, -
23 good morning. _ - J | |

24  _ I am John Clementé,'appeariﬁé on Eehalfoof the Rew”

25 York State Atcomic Energy Council.
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I have with me today Theodore K. DeB§er;4a
member of our technical staff.

CHAIRMAN FARMAKILES: Let me note another party.
the Kew York State Attorney General's'Officé is not
participéting and hnas mailed no briefé. |

| Mr. Voigt, I guess you are first,—ﬁir,‘and I
think we have allotted 3¢ minutes. We will allow 38 minﬁtes ¢
to each party for each issue.

You may proceed, -sir.

I assume you want to reserve some of your tirme.

to reserve —— if I may use the plus 3% as a total,-I won’t
use anything like 3¢ minutes on the second issue.
Ferhaps I can reserve part of that time.
hCHAiRMAR FARMAKIDES: All right.
ORAL ARGUMEHNT OF‘HARRY-VOIGT ON ELEALF OF
CONSOLILATEL EDISON COMPANY OF XEW YORK, -INCORFORATED.

MR. VOIGT: NMr. Chairman and members of the Beoard, -

1 appear this morning for the Applicant, Consolidated Fdison.

Frior to commencing my argument.fl request
permission to distribute at this time to the memders of this
Roard copies of a report whiéh was traqsmitted by }he Cémpany
to the Regulatory Staff on'Jﬁly 7, 1978, |

That is a preliﬁinary report from one of the

&pplicant's seismic consultants, -and tecause of 1its otvicus

S 472 s
5

caetsieee R VOIGT: I.think 1t iél.Unnecs¥sdry fob me U LLTe L
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relationship to the issue that has been raised in this
proceeding,ﬁl thouzht it would be proper for this Board
to have copies of it.
CHAIRMAN FARMAKITES: All right,-sir.
Ié the other parties have copies, -Hr. Voigt?
MR. VOIGT: It has bteen distridbuted to all
parties as shown by the covering letter.
Gentlemen, -the Indian Point 3 6perating license
- proceeding dates back to October 19,-1972, -2t which time
a notice of an opportunity for hearing was issued by the
Commission. - S Cueim . RS e marme
| Following that notice, -interventions were f&led
and granted on behélf of the Hudson Kiver Fishermen’s
Association, -Save our Stripers,-State of Néw York by its
Atomic Energy Council, “and subsequently ch a latér'inter?
vention, “the Attorney General of the State was separately
aduoitted as anﬁlntervenor}

Kone of the admitted Intervenors raiseé any health
or safety issue with respect to the plant. All of the
contentions were'environmental. Eésically they concerned the
effect on Equatic'life in the Hudson River of operation of
the once-through cooiing system and also complignce with.

K;w York State’s thermal §t§qdafds}. . .
Now, “these cbnténtiops were kagically very similar

to contentioﬁs that were advanced in»the Indian Point 2-
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licensing proceedinz.
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Indian Point 3, of ccurse,-is essentially =
twin of Indian Point 2 and therefore it is reasonable to
expect that obth radiclogical and environmen;al effects :
of Indian foint 3 will be very similar to those projected L
for I(ndian Point 2.

The Indian Point 2 case,-bf course, ‘came before

a panel of the Appeal Board in 1974, -and on April 4 in

(Co TR ¢ SRR o N ¢ I LY. B AV

ALAB-188, -this Board rendered its decision. Subsequently

fars
NN

the Company moved for reconsideration and that motion was

-
-

denied. S EEY v e A BT et - LR e i R ;

12 The staff,-having sought additional time in

13 which to decide whefher to move for reconsiéeration

14 announced it had determiﬁed not to do so. So we had a

15 final decision concerning the conditions that were

16 appropriate for the licensing cof & twiﬁ.plant.

17 | Clearly this required the parties in this case

18 to reassess their positions,-to determine whether they wanted
19 to maintain that there was sufficient distinction between

20 .Indian Point 2 and Indian Point 3, -or sufficlient new evideﬁce

to. justify trying to obtain a different licensine conditicn

N
[y

N
N

for Indian Point 3.

Consolidated Edison and the staff, -1 believe, -

N
(&)

eéch concluded independently that there was not enOUgh newv

SEEEN
M e

data available or likely to become available rromptly to




avg

)‘

(o3

0w 0 N O O

192

11

12
13
14
15
16

17

18

13
29
21
22
23
24

25

11
justify a complete retrial of the same environmental
issues for Indian Point 3 that had just bteen determined
for Indian Point 2.

As a result, -the prelimiﬁary discussions were
held in the summer of 1974, -and then a ssries of intensive
meetings involving all of the parties to this case began
in Septeamber of 1974 and continued ﬁhrough December.

Those meetings were in an effort to take the
decision in ALAR-188 and the condition that had been
developed for Indian Point 2 and to apply Lhaf same condition
to Indian Point 3.. .. - | —

| Now, -in doing that, -obviously the parties had
to consider adjustments in order to correspond yith the

construction and licensing schedule of Indian.Foint 3.

We had to recognize tnat there could not, ‘as a practical

matter, -be an overlap either in a postulated comnstruction
§cheduleifor a cooling tower at the twolunits or in the
scheduled outage that would be neceséarylin order to hook
up the cooling tower for the two units. |

In addition to these factors;-there were certain
refinemenfs which were developed during the discussion.
For example, -opportunities for hearing were clearly spelled
out in the stipulatiocn Qheréas under -the Iicensing condition
in ALAB—188,‘in some instaﬁcés the opportunity is implied

rather than express. -




B N

[¢)]

© ® N O

12

12
13
14
15
16
17
18
19

20

21
22
23

25

" agreement in December 1974, -leading to the signature cf
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Finally, -there were certain pragzmatic adjustments
that were made simply to accommodafe the position of the B E
various parties and to secure agreement by all concerned. i
This negotiation leading to the stipuiationlwas a very i
long and difficult process. Indeed,-there were times when i
some of us thought it might be quicker to go to the hearing
than continue with the negotiations.

Eut fortunately, -we continued. We reached an

the stipulation which is in the record, which you gentlemen

- are faniliaFWith, -on January 13,1975 ‘“;r= u,ammufﬂ.-~xaé?«-%

I think there are twc points significant about
the‘stipulation. First of all, it is a conscious effort
and I believe a successful one to follow iﬁ all significant
réspects the precedent bf ALAB~188. | :

Second, “the stipuiation,-as one would éxpect,
expressly w1thdraws all of the requests for a hearing by any

rarty. Thus,-in our view thls cese was ready for determina-

tion in January 1975, -because all of rnquests for hearing

had been wlthdrawn and all of the 1ssues or matters in

controversy had been settled.

Therefore, -the Licensing Eoard could, have

-

'accepted the stlpulatlou, termlnatea the nrocepdlﬂp and

certlfled tne stipulation to the Ayp oard at that time.

CnAIRMAR FARMAKIDES: r.:Voigt, -excuse me, -sir.




O ®©© N o O > KX e

,...,..H,':.'_.,_.
[1- N S EE S T - N N

16

17

18
19
20
21
22
23
24
25

.“:.Udﬁythezsmibukatibﬁg"secondixzﬁnotanswbr;ihé;LicensingMBoamdféjnix

questions concerning three matters: financial qualifications, -

13

I assume you are gging to relate this to the
seismic issue that we posed first. We are discussing the ;
questicn of the seismic con&ition this morning, -and the |
thought beineg the distincticn btetween 91 and 122 percent ;
because othhe seismic condition, -right? |

MR. VOIGT: That is correct,-sir. | {

As you know, “the Licensing Board did neot choose '
to terminate the proceeding,:but it crdered a further : :

session. The purpose of that session as announced was

first to receive the statements of the parties in support

site security plan and quality assurance.

Note there was no indication fror the Licensing
Board that it wished to hear any rpresentation concérning
any seismiq question. This was true efen though there was
then pending before the Commission a request for a hearing
by an organization known as Citizens’” Comnittee for Protection
of the Environment, which while not an ?ntervenor,-clearly
had directed its petition for a hearinz at thé Indien Point
plant.

Now, -this session.was held 6n April 1 end continued
on April 2 to answer the Liéenéing anrd’§‘inquiries. ‘Dpring
the course of the Aprii 1 ﬁearing]-¢he‘so—ca11ed seiszic

issue appeared for the first time in this rroceeding.



avi2 | | | | | | o 14
1 Counsel for the Stake of New York indicated
2 that the State had questions concerninz the Staff’s 1
3 application of Appendix A to part 19¢ to the Indian Point. |
4 site. | ‘
S- Dﬁring the April 1 hearing,'Staffipresented its 5
6 supplemental safety evaluation for the site,-inéiuding. ;
7 Appendix C, -which was a detailed discussion of the seismic 'Y |
8 analysis that the staff had made. |
9 ‘The Staff also produced a panel of expert ;
ie witnesses, “the men who had been resvonsible for preparation §
., 11 of that- apalys1s and the-state - -was: permltteea ‘to - crorss— ezcaznlnef
12 them. %
13 | Turing that cross-—examination, -the State had
14 present at its‘coﬁnsel tadle Dr. Iavis, -the chief geclogist
15 | cf the state and another eeoloéist who was associated with
16 Ir. Davis.
17 | On the following day,-April 2,-the state
18 announced thathit was not prepared to proceed any further
19 with a presentation on the question that it had raised.
29 'It was considering withdrawving the'qﬂestion from the_
21 | proceeding. -
. 22 v : Ir. Davis and hi; associate who had been present
23 on the nrecediné day had returned to Albdany and were there- R
‘ 24 | _fore not avallablp to be ca]ilﬂed to .the w‘tness stand. |

25‘ | "~ The Licensing Eoard re;usad to order the state to
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go ahead, -either at:that time or at some immediate

-

2 subsequent time. ‘ _ i
3 So the hearings vere concluded with nothing Ii
4 in the record exczapt the staff evaluation, -and the staff .
5 testimonj‘in suppert of that evaluation. Xothing was ?
6 offered to controvert the staff evaluation. Subsequgntly,- i
7 the state applied formally in Qriting to withdraw its ’ ;
8 question concerning the adequacy of the staff’s report and E
S the Licensing Roard permitted that to be done. %
1¢ The state also withdrew any orpvosition to the ;
a—*“ & Lt ... iissuance of a full-term licemse.. o . ¢« oili cor o R o i z,
12- IR. BUCX: Was there ever an official contention i :
13 put into the case by the state? |
14 R. VOIGT: Ko, sir. Kor in our view could there
15 be because the state had withdrawn as a party —-— withdrawn
16 | its request for a hearinz. So ycu would rezlly have
17 had to go back and start over in order to justify their
18 raising a bcntention at that pointf |
19 _ TR. EUCK: Thank yoﬁ.
20 MR. VOIGT: Following this hearing in which the
21 -Licensing Roard was very much awaré of the expf;ss position
‘, 22 | of the state, on April & the .Licensing :Board'lissuefl its
' 23 V'ordér granting Applicant's‘mgtion~f0r en interim operating
. 24 iicense to loa_d fuél. -test'and operate at.stready-—state"power

25 up to 91 percent.
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Subsequeﬂtly.-the Licensing Board issued its
initial decision authorizineg a full-term license. Subjeet
to approval of the stipulation by this Board and Commission
action on the outstanding requests for a hearing cutside |
the.framéwork of this prdceeding that had been filed by
the Citizens’ Committee and by the. state.

This Board then issued its order directing the
parties to address the questions set forth therein. |

New, it is our position in this case, -gentlemen, -

that there simply is no evidence in this record to justify

operation of this plant.

The plant has been fully and we think competently

.evaluated by the staff. The staff evaluation is in the

record. There 1is nothing to contradict that evaluation;
Therefore, -we initially interpreted the decision of the
Board below not as imposing any sort of conditioﬁ precedent
for which there is no record justification, -but siqply
recognizing there were pending before the Comrmission other
reqﬁests which if granted could conceivably have a
subsequent effect upon the terms and conditions?of the
company’s operating license. .

We acsked the LiCeﬂsing~Board for clarification

on that point, -and cur rotiocn was denied. S50 in our view, -

the record is still somewhat obscure &s to exactly wanat:
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the Licensinz Eoard intended.

A -

CHAIRMAN FARMAKILES: Are you saying that in

lizht of the denial of your motion,-sif?
WR. VOIGT: Yes,-Mr. Chairman. !
CHATAMAN FARMAKIDES: Are you saying that also

in light of the discussicn by the Licensing Board with respect

to the points raised? . ’

MR. VOIGT: Well,-that puts one in a curious
legal position, -Mr. Chairman. If a motion is denied it cannot
be thought that any discussion accompanying fhe denial is
surplus. - o S S C e

If the Licensing Board wanted to clarify the
position, it should have zranted the motion.

I am not saying disregard what Mr. Jensch said.

CHAIBMAN FARMAKIDES: We are prettyvsupe'what the
Licensing Board said is that it intended to effect a couditicn

precedent.
, MR. VOIGT: That is the last word from the

Licensing Board. 1[I interpreted the letter from Mr. Jensch

a few days before that to go in the ovposite direction.

CEAIRMAR FARMAKIDES:' If you look at the initial
decision of June 12,4cculd ydu reacia a‘differen}.COnclusioh?'

MR. VOIGT: If yoﬁ'are>réferring to theaordering h
paragraph, -at best it 1is éébiguous and therefore I have 1o

go back and look at the text of the decisicon and the
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discussion in the text seems to me to be convincing that
whatever the ambiguity, it wagn't intended as a condition
precedent. |

CHAIRMAK FARMAXIDES: Eow would you read the
orderirg paragraph in view of the denial of your motion to
clarify as expressed by the Licensing Board?

MR. VOIGT: 1If I take the languaze that was
included in the decision denying the motion, -I have to reéd
it the other way, -I think.

CEHAIRMAR FARMAKIDES: %We can put that to rest,-

4 ca_n.:.'t._-we? S e T o

MR. VOIGT: I think so.
CEAIRMAN FARMAKIDES: 411 right, -sir.

¥R. VOIGT: FEowever, mnot withstanding the language

in the motion, we say to this Board that there is no

'justification for any such condition precedent because there

is no evidence to support it. There is not a particle
of test or documentation in this record that would limit the
operation of this plant as of rlgnt now.

If the Commission orders a further hearingz on one
of these other petitions and goes ahead and has a kind of -
generic proceeding pertalnlne to the Inaian Point site and

not just this plant, -and if one of tre parties who has-

requested a hearing comes in and proves up a case wn1cn the

Applicant and Staff are unable to rebut, -then there may be

e et e e e g e SR TRm e et e e
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a record bvasis for going back and taking another look ‘
at the tlant. : : ;

CHAI&MAN FARMAKILES: Interestingly, -Mr. Voigt, -
that reminds»me,-earlier this morning there was ambizuity 5*
with_respect to what you were saying in my mind. : E

Al11 tnree plants, -1, -2, -and 3, -specifically 2 and
3, ‘are at the same site,-so we are talking about one site? -

"MR. VOIGT: Yes, -sir. | |

Accordirgly, in considering the questions posed
by this Board, -we must make clear that we do not agree that
seiemicwconditfoﬁ“is pPUPEP“OT‘appPOFFiaféwin'thisﬁ@aS?‘ﬁ‘;“’”**”T
at this tiﬁe. |

Assumine,5however -the existence of such a

condltlon. then we say to you quite cendldly that tbere is

no significant difference in the risk between operatlon

at 91 percent of full power and operation at full power,
In otnor words, -there is no risk at either level,-
but if there were it would be roughly the same.
iR. QUARLES: ¥r. Voigt,-assuming as you say,-fhat
the condition isvthere,;and furthef,-you have stated and
all parties have stated tha} ihere is nc difference between f
the 391 andllzﬁ percent in this particular aspect of ;he |

thing,~wou1d you say there 1@ a difference if it had been

<
o

1¢ peroent and 122 vercent? o . e

~MR. VOIGT: Very clearly there is a difPereqce
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’ betWeen‘opefation at a low level of power for a short
tine. Tne thuing you are really concerned about is that as
a result of an earthquake, the plant will not be able to

shut down safely, -and there may be an accideuntal release

I3 - Y, N AR o

of radiation tc the environment.

when the plant first starts up, -there is no

(@)}

accumulated fission products. An accidental release at o

that time would be an insignificant event. As we go through

o] (03] ~1

time and power ascension, -the sccupulation of fission products

19 begins and at sone point on that scale, -there is a
. ‘ "‘-N','T”f.-.;':'“t:'.]i‘fl'f;-:«,.,.,f_'f..ASf'l}:fff‘i‘_@f"."e)vlfg',’_bl‘l'iJ}hd‘-‘“{}_,lp that you- car say tbat the maonltude —
ﬁ i2 of a postulated accident approaches th 11 of a postuiaied o
5 13 ac01dent during full nouer oneratlon.
14 | 4e do not belisve there is sufficient evidence
15 in the pecord now for us to‘;ell you where the spot on the
16 ~ curve is. We did offer some discussion of this in the
17 affidavits.that qere filed in July of 1974 in sﬁpport of the
18 motion for the testing 1icenée.
19 I would not fepresent to you that you could
20 resolve that question siaply from those affidavits.
21 ' TR. QUARLES: 7You have no feeling then as far
. 22 as power or time. They are related. Eut suppose it were
v | 23 17 percent 1ndpfin1te1y. | : ‘ |
! . C 24 hR VGIGT: 1 can’t give ycu & d1r°ct answer to

] . _
A .25 your question,fDr. Quarles. I would think if we exazmined it
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1 we would probably conclude you could go through the entire
2 testirg cycle up to a level pérhaps as high as 91 percent
3 before you nhad a sufficient accumulation. Tke prodlen wculd
4 arise when you started operating steady-state atl a high
5 Poewer level.
6 TR. QUARLES: ¥hich is what the authorization
7 peraits, up to 91 percent. : | ' .
8 MR. VOiGT: That is correct.
9 DR. QUARLES: If it were just testing, -your
10 feeling this would be all right,-even assuming the seismic
. .$ ~-.11 . . condition is validrat 102 .perceal? . . R
12 MR. VOIGT: That is correct.
13 ‘ CHAIRMAN FAEMAKIDES: Are we clear now?
14 what time frame are you talking about when you
15 - say "testing,q Mr. Voiezt? EHas the plant now loaded?
16 MR. VOIGT: It has not loadwd, “Mr. Chairman.
17 During the —- the plant is finisted as far as building is
:18 concerned. | |
19 During oné of the final inspections,“some very
29 small cracks were discovered in the stainless steel clad
21 in the steam generator weter boxes. The company wants to
. -+ 22 ~ make an authoritative determihatich' as to whether the cracks
T 23 ought to be fixed befdre théy load the fuel;, The fuel.
. 24 loading has been delayed. - - - |

25 : The .company’s cufren{ estimate sudbmitted to
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rezulatory operations within the last several days is

they will be ready to load fuel during the month of
Pugust. Following that, of course, -there is an extended
testing schedule.

That schedule is in the record primarily in
the papers that were filed in supvort of the motion for i
*
details. My recollection is that'it’s something like 28 days
to complete the loading of the fuel. Something like 19

additional days for testis short of initial criticality, -and

.,;heqfﬁomgxhing,like,apothér menth for tests at either ... T,

zero or one percent criticality.
So you have about 2-1/2 months before you get
any.significant fuel burn-off,'
| Then yocu go u? in steps fron there. The whole
schedule is in the record. I}m sorry I don”t have tke
gxact numder of days.-

' CHAIRMAK FARMAKIDES: We have that,-sir,-and
nave been lookine at it. Your best estimate is that that
scnedule would not begin to run until some time in ;he
middle of August.

- MR. VOIGT: That is correct,~$ir. )
CHAIRMAN FARMAXIDES: 1 think your schedule

includes 154 days, -something along that order, -for ycur

final testing.
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TR. BUCK: Roughly, -that is my memory, -too.
MR. VOIGT: That sounds reasonahle.
CHAIRMAN FARMAXILES: We are talking five months
froz August? '
MR. VOIGT: That is right.

You are talking about getting to comzercial power

around Lecember or possibdly nct even until the end of R

calendar year 1975.
CHAIEMAN FARMAKIDES: Thank you.

MR. VOIGT: Gentlemen,-I have completed Ry remarks.

we ewi .. «If .you have ne further guestions -— --- - . .. e

CHAIEMAN FARMAKITES: Thank you, -MNr. Voigt.

Mr. Clemente?

T T SV

-
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1 OKAL ARGUMENT OF C.J. CLEMENTE, -ON BEHALF OF
2 Nﬁw YORK ATOMIC ENERGY COMMISSION.
3 ME. CLEMENTE: Having heard the Applicant’s |
4 exceptions for the first time this morring, -I’m not prepared ;
3! tc respond to them. .
6 CEATRHAN FARMAKIDES: Eis exceptions? ‘
7 MR. CLEMENTE: Yes, - -sir. The Applicant'addressed"
8 at some length the adequacy of the record in'support §f a
9 condition precedent. I would wish to confinefmy remarks
10 more narrowly to the quest10n= the Board posed. :
. | 11 = ) Essentlally our resAon':es are =et out on p;pe 3 and
12 4 of our filing. The Roard seemed to be interested in é
13 difference in risk associated with S1 and 12¢ percent of full
14 power. While we’re unable to assess in any quantitative
18 fashion the difference in risk, we think the Applicant has
16 set out the proper parameter to look af and that is the
17 build up of the fission products.
i8 wWwhile we were unable to assess the difference, -we
19 think for all practical purposes it”s small. |
29 : DR. QUARLES: Would you agree with Hr. Voigt’s
21 entire statement of their being able to test up to 51 percent
.' 22 ~  for short periods of time totalling a full program of 1%4 days?
‘ 23 ) MR. CLEMENTE: with resnect to seismic matters we
24 _ féel there is‘no.overriding explicit aeologlcal.or'seismolo-

25 gical conditioﬁs.that would compel aberraticun of any existing




W O N N e

P T T o T
O O N O o o XN ®

20

25

authorization. I construe the limited operatinz authorization
previously authorized by the Eoard to be sﬁch an existing
operating authorization.

DR. QUARLES: Well,-as I interpret the Board’s
authorization it”s a little different from what Mr, Voigt
was saying. HKr. Voigt sald 91 percent in a certain time

limit. Mr. Voigt qualified his statement by saying it would

"~ be limited to the testing period rather than continuously at

91 percent.

MR. CLEMENTE: I think Mr. Voigt assumed he wuold _

have & full power license by then.

DR. QUARLES: 1Wnat 1s héving a full power license
by any time got to do with whether it’s safe to operate at
some other power at which you do have a license?

' “MR. CLEMENTE: As you’re aware, Lr. Quarles,“the
State hés raised certain questions abbut the seismology énd
geology. We feel they were not sdequately addressed in the
FSAR for Unit III and are such that mcre geological informa-
tion must be acquired btefore a final conclusion concerning
seismic risk at the site can Dbe reached.

we don’t feel,-however, -that the mere posinz of
the questions in and of themselves justifieé moving against
any operating authorizaticn. We Eimply feel that the standard

which should be applied there is some affirmative shewing.

CHATRMAN FARMAKIDES: I don’t understand that.

ey
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What do you mean by ' the mere posing of the questions?" You
mean thé questions we posed?

MRE. CLEMENTE: Xo,-Mr. Chairman. The questions
which the State has posed in its filing witﬁ the Commission
and to some extent implicitly imposed in the Licensinzg Ecard
hearing on April 1 through examination of Staff witnesses.

| CHAIEMAN FARMAKIDES: Well, “isn’t that really the °*
crux of the matter which Mr. Voigt argues constitutes no
evidence?

MR. CLEMENTE: Yes,-Mr. Chairman. That is

wi o Mr. . Voigt’siargument. The-record. Wikl notisupport.a condition:

precedent to the issuance of a full term license,-is his
argument.

BAIAMAY FARMAKIDES: 1Is that your positicn?

2

3
=

R. CLEMENTE: I defer takine any position on that
matter until we have determinea: B " what we will do adbout
excepting to the initial decision. I construs his condition
on whether there is or is not seismic ccendition present or the
record does or does not support it to be in ﬁhe nature of an

_exception and something not really poséd by the Hoard in their
order whick led to this oral argument.v )

I request the Eoard permit me to cefer fes?onding

‘until the Council made a détérmination about vwhether it wishes

to except to the decision and if it ioes not perzit me to

respond to the bpplicant”s exceptions and bdrief after I have

- e - o g -
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seen it.
LR. BUCK: Let me understand your posifion here. g
You apparently decided that-these queétions were important
enough to have a hearing. 3But you felt that it was better to
have a genéric hearing for the entire site rather than to

g0 througk the receipt of evidence and so on only for Indian

i

Point 3. Is this your reasoning? ’ %
You feel the questions are still important encugh? %

MR. CLEMENTE: Abvsolutely, -Dr. Buck. : ;

DR. BUCK: You feel they should have a hearing, - A
«bquLimm%ryingnioaﬂndér5¢andhﬁéup~reasonimg{.,You-MitndnaW:¢¢;§ H

the questions from Indian Point 3 but you requested a -- 1 o
rresume what we call a generic hearing before»the Commission.
Is the reasoning behind that that you wculd rather have a
hearing covering tne entire site rather than have a hering
only on Indian Point 37 _ | |
MR. CLEMENTE: That is one of the reasons. ¥e félt
it would be most appropriate to trgat the issue we.had

raised in a zeneric form.

Other reasons resulted simply from the manner in
which the issue was originally raised. We only received the
Staff analysis fournd in the_FSAR,€supp1ement for Indian'Péint
_S,Qa relatively short pericd béfore the héar}ng on April 1.

That had been the first time that\the Staff articulated the

underlying methodoclozy atl which i1t reached certain conclusiphs
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that had been broughkt about over the course of a year,-and

2 if you read in our petition before the Commission, -you would ;
3 see the background that led up to that p01nt. It was k
4 ba51cally only a couple of weeks before the hearing that we
5 were prevared to address the issue in any fashion. .
6 If I nay diverge, - the Applicant mentioned we par-
7 ticipated in the proceeding initialiy —-- had contended and ’
8 participated under 2.714 and our contentions were limited to
Q the environmental area. That is correct. |

19 de deemed —— once cur request for a hearing had

‘.u. -v._l.l,.,, H.:_.‘-,,been w1thd;awn, w_e par t1c1p9t d in the hearing thot tnc “
12 chairman called under the rrovisicens of ;.71 ¢ ané we parti-
| 13 cipated as an interested state and were afforded by 254

14 of the Atomic Enerey Act the right tc examine witnesses and

.15 raise questions in that hearing.

16 To get back to the questicn,5We felt that

17 the most appropriate forum was the more egneric forum and we

13 wished anotner few months to properly prepare a case

13 although we were prepared in some fashion to Droceea at the

20 hearing if the Chairman so ordered. |

21 I guess those are basically'the considerations

which led us to try to place this in a form whe}e determina=~

3\
o

23 _tions reacred would affect equally Indlaﬂ Points 1 -2 and 3.
‘ - 24 We were conscious of the fact.of develoring & record in Indian

25 Point 3.

PRy R L e




-1 LE. BUCK: However,-I gather from your statements
2 thét you don’t feel the cross-examination of thé Staff’s
3 - witness produced sufficient evidence to put a condition on
4 the license. | A |
5 WR. CLEWEATE: Dr. Buck,-T would request I be
6 pernitted tc defer response to thax_question rending -- thet
7 is the Applicant’s exception %to this decision. I’m not ’
8 prepared to address it this morning. I heard it for the
9 first time some minutes ago. We have not detefmined what
12 we wish to do with the memorandum and order below as modified-
"’:E&t”.‘:: lmas ioobycavrecentithreexpage .ovinion [by ~the..C hairzan.of sthe -, %
12l ‘Licensing Eoard below, which I only saw some 45 minutes ago
13 for the first time.
14 CHAIAMAY FARMAKIDES: Let’s get tack to the other
15 point I ra}sed.earlier.~and that is, in your position,-sir,-
16 how do you treat the condition involvineg the seismic issue
17 that was in the ordering paraesraph ¢f the Licznsing Board” s
18 June 12 decision? Do you treat that as a ccnéition precedent
19 or sﬁbsequent? Your brief, -and I have read your bfief -
29 I'm é#are of it and I hearé what you said a mcment ago,fand
21 I’a not clear. J |
. 22‘ I thirck in your bfief you aveided 'answering the
' 23 "question. |
' 24 MR. CLE4EKTE: That’s correct, -Hr. Chairman.

29

CHAIRMAN FARMAKIDES: Xow, what are ycu saying?

b
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MR. CLEMENTE: There again I have only had a brief

opportunity to scan Chairman Jensch’s clarifyins order to the
extent it clarifies the issue. My réading of the initial
order led me to telieve frankly that the exposition in the
Applicant’s position for clarification was correct.

I now understand that the chairman based oﬁ a brief
review of his recent order,ahe feels he has imposed a condi-
tion precedent t¢ the issuvance of a full term license.

CHAIRMAN FARMAKILES: Would ycu agree with

Mr. Voizgt wefre'now clear and the record should reflect the

~faet - therertis.a.conditicn précedent?e  wu Lih el

MR. CLEMENTE: Based on a preliminary reading
of that most recent order of the chairman,-I think that is my
opinion- . ' ‘
 CHAIRMAN FARMAKIDES: I think you’re in good
company,fsii. |

Is there anything =lse on this point,~éir?

“MR. CLEMEHTE: If the anrd.has no further
question,5no,“Mr. Chairman.

CHAIKMAN FARMAKIDES: Thank you, -Mr. Clemente.

Miss Chasis?

MS. CHASIS: As indicated in our_addendum to the

Board, 'we take no position on the seismic issues ana I will

restrict my argument to the second gquestion posed Ly ‘the

Boapd.

4
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We request that special counsel te appointed, - !

and I gatherzsd from what you said earlier about your denial
of the éitizans’ motion for appointment of special counsel
that you have denied our request as wéll.

« CHAIRMAX FARMAKILES: VYes, ma’am. I’m sorry. 1I-
thought you had been so notified by telephone. The ‘order
has been sent to you and I’m sorry it hasn’t reached you, - »
but this happened very quickly,-as you know, -the latter part
of last weex. #We moved as guickly as we could to answer.

In view of the fact you asked for special counsel, -

1

.

_and . I_gather you wish it on the reasons the CCPE did,:are .you' ...

-

saying you have no position as to whether it’s a condition
precedent or subsequent?
MS. CEASIS: We have restricted cur involvement to

the environmental issues, <issues of the impact of once—-through

«
o

cooling on the aquatic biota of the Hudscn River. In the
interest of the parties we represent we will not address the
seismic issueQ;-Upon reading the decision of the Licensing
Roard and subsequent denial of the Appl;cant's motion that
that is in fact what the Licensing Board has done here. 1

would not wish to address the seismic issues further.

2

CHAIKMAN FARMAKIDES: That is a condition precedent
as far as you’'re concerned. °

MS. CHASIS: TYes.

CHEAIRMAN FARMAXIDES: &ir. Gallo. - .

°




. “

D)

O W 2 o O B W

NUCLEAR REGULATORY COMMISSION,
MR. GALLO: Mr. Chairman and members of the Board,- |
¥r. Voigt has, 1 think, “amply and very well cutlined the back-

greund that led to the Licensing Board’s issuance of its

|
32 '
ORAL ARGUMENT OF JOSEPE GALLO, -OK REEALF OF
|
|

initial decision and referral of the stipulation,-and I won’'t
repeatl that here other than to say I agree essentially with s
his compilation of the facts and events as they occurred.

Let me say at the outset in answer -— or in anti-

cipation of one of the Foard”s questions, -the Staff,-after

- Jreadinzthe -July ziorder of ~toe Licensing Board .concedés . .. i

that indeed te Eoard intended the seismic conditionbto te a _
condition precedent. Makinz that concession, -however, -“does

not alter in any way the answers that we furnished in our
June 30‘brief_to Appeal Board questions. We believe those

answers were the same.

The answers were premised and predicated on,*and

we understood it was to be,-a condition precedent.

| It now brings us to the guestion, I think, -of

whether or not the condition precedent as impcsed by the
Licensingz Board is a prcper omne. As ¥r, Clemente indicatés.- J
the Applicant has taken éxcgption to that particular ccndition
of the initial decision. o

I.ftoo,«haven’t seen fhé exception. I would submit

that the ready way to resolve that particular guestion weuld
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be through the nermal briefing process and oral argument that
I’n sure would be held on that questicn along with any other
exceptions that may be filed.
Bowever, -1 do have an cpinion today as to whether
¢cr not the céndition precedent is appropriate and appro-
priately applied by the Licensing Board. I agrée with

¥r. Voizt. The record does not suport im any way or any

fashion a condition precedent with respeci to the seismic

- question. I think that the Staff’s surplement to the

Safety Evaluation amply sets out the analysis with respect

-hAxoﬁthe'géolngicuann_seistQQQmestiﬁnsrﬁnvdmwed.andhmhan»H-;mxiy;w;

that analyéis is uncontradicted in any manner by any direct'
testimony or cross-examination by the State of XNew York.

As such, -there is no record Support for a conditicn
precedent.

Lowever, I have been thinking, -why did the Toard --
I think the Eoard realized and probatly contemplatea the
same thinking that ¥r. Voigt and myself have articulated
here this morning. I really think the purpose of the condi-
tion was raised or levied by the Licensing Beard out of
deference;to the fact trat ;he natter was pendine before the

Commission. As a matter of discretion the Licensing Board

-~

levied that condition.

[}

° . 2 K}

1 think an interesting questlon is what does the

condition meet? We have said i1t”s a . condition precedent.
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How dc you satisfy that,-assuming it’s a condition
precedent? The lanzuage of the Licensing Board says
the authorizaticn to issue full power license is subpct to
the determination by the commission respecting the pending
seismic contentions.

Now, -1 read that to mean that at some time in the
future, -near future, -1 think, -the Ccmnmission will make &
decision on the pending application and request for hearings
on the seismic questions. Once that decision is made, -what-
ever it is,-it will satisfy this condition.
Lfdgﬁuw.ssﬂﬂlﬁﬂgﬁ FARMAKIDESL;”Mr.wGallgw’anen't.wemalso”4”
saying that "Look,-right now Indian Point 3 can coperate up
to 91 percent of full power indefinitely. FHowever,-it may
not operate at 12¢ percent until after the seismic matters
have been resolved.” " |

MR, GALLO: I don’t think that is right at all,-
Mr. Chairman.

CHAIRHAK FARMAKILES: Wwhy?

MR. GALLO: Because the director of the Huclear
Feactor Regulation has been authorized to take action on 8

partial power license, -to issue that license up to 91 percent

of full power. Before he can exercise that action he zust

~make the findings required under 59.57 A, -and there is the

control on that action. It'ssnot czrte blanche. It doesn’t

flow by operation cf law or operation of the initial decision

T
N
i

!

)
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or any order issued to cdate Dby this Foard that -the licensee
or Arplicant is entitled to a 91 percent partial power
license. )
CHAIRMAR FARMAXIDES: Wnat is the control?
.MR. GALLG: The director of MNuclear Reactor

Kecgulation must make the findings in the affirmative.  Cur-

‘rently he cannot.

CHAIRMAN FARMAXILES: Eecause of the probdlenm
Mr. Voigt mentioned? |

MR. GALLO: That is one. Currently the compliance

with the final acceptance ¢riteria under 1@ CFR 5@.46ﬂhas nct -

been resolved, “so that a partial tower llcense et 91 percent, -
in the Staff’s view,-cannot issue until that zatter is
resolved. |

CHAIRMAN FARMAKILES: 1Iet’s assume those two
matters are resolved, -could then the 39' percent be issued?

UR. GALLO: We assume that a1l other natters are
ocutstandinzg. |

CHAIRMAN FARMAKILES: e assume the matters ycu
jndicated have besn reésolved and he can reach favorable |
findings under £2.57 A. Could not the rermit be issues?

MR; GALLO: Only if he believes as | stated today

that the record is adequate to suprort that finding. I think

he could. The director of Nuclear Keactor Eegulation is faced

with the same question as to whether in light of the fact

e AR —————  * St
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1 this matter is pending before.the Commissidn,~such action
2 should be taken. To my krowledge, -& judeement on that
3 decision, -on that question has not bteen arrived at yet

4 primarily because the point is not right for decision. %
5 | You heard Mr. Voigt say that sometime in August %
6 was the fuel loading date., I would submit,-Mr. Chairman, - f
7 that the whole inquiry and Dr. Quarles’ question will be * é
8 rendered moot by the Commissoin action that will be taken
9 at any time now. No license can be issued due to the

12 fact that the fuel load date has slipped until August,-end

' .; Loacll 0 . we. éon’t know cwhatsthe “impacti-is’ of > the. regort furnished .7 M.

12 to the Board today and to the parties two days ago.

13 ' CHAIRMAN FARMAKIDES: Are you saying that the

14 director of Nuclear Regulations would in fact consider

15 the seismic Condiiion levied by the Licensing Board on full

16 operation, -consider that as a binding condition on thé 1imiped

17 operation? -

U18 _ : MR..GALLO: I’ saying that the directer of Nuclear

19 Keactor Regulation would have to consider thai point, -and I

20 .think he would conclude, -based dn the existing record, -that

21 . indeed the Staff’s analysis on the seismic and geologic

™
N

questions is adequate, “the reccerd is adequate.
23 , Should come to pass that the Commission has not

‘ z4 rvuled,-.l think he would be in the same place I submit the

25 Licénsing Toard was in,-which was, -shculd he taxe actiocn in
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1iéht of the fact that the matter is pendiﬁg. That is the
matter to de considered. #hat I have chargcteriZed today is
a matter of deference.

CHAIRMAN FARMAKILES: I see your pcsition on that.

Apart from that the distinction between the 91
percent 'permit” and the proposed full operation perait is
in the fact thét the latter hes adcondition which the directoa
of rezulation may not ignore and ihe former does not?

MR. GALLO: That is true.

CEAIRMAN FARMAKIDES: #hat is the justification for

reactor reculation to act in a full power license situation hes
been limited by the effect of the Licensing Foard decisicn.
The Licensing Ecard’s partial power license authorization 1s
not so encumbered. Theréfore.ithat leaves to him the judze-
ment that this EBoard is now wrestling with. ke may decide

indeed that that condition should apply, “cr should not -
apply. Ee isvnot coming to grips with that situatiqn yet, -
because he hasn’t had to.

CHAIKMAN FARMAKIDES: Eut your point, -sir, -is that

truly the ccndition precedent should not be a condition

‘ precedent but a condition subsequent and therefore the

full power operating license should not be encumbered by .a

condition precedent?

o —— e e+ St %

MR. GALLO: Well, the suthority of the director of
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1 -  MR. GALLO: I really think, Mr. Chairman, -that |
2 gets to the nub of it. My argument is somewhat similar to é
3 the Applicant’s argument.
4 In answer to Dr. Guarle’s question as to the 3
5 difference in 91 or 122 percent,-assuming there is a risk, -we ;
6 see no risk. f
7 LR. QUARLES: You agree Qith Applicant’s response ’ ;
8 when I changed it that he could operate dufing the testing ?
9 " period? Assuming that the seismic conditicn is valid,-which
1¢ you don’t agree with,-at 160 percent it would still be all ~
. SRR i S r‘i’—g‘h"t; “in “y"o_ur’" view to 20 thriough -the entire" tes tinkg" program” "
12 ‘without that conaition? |
13 MR. GALLO: Assuming that the condition precedent
14 is valid, -we would agree that low power cpération would
15 involve a slower accumulation of fission froducté éﬁd indeed
16 " the testing cycle all the way up‘to 31 percent vower would not
17 involve the accumulation of sufficient fission products to
18 | produce off-site doses of.any significance in the event an
13 vnlikely postulated earthquake should occur. |
22 There is cne caveat 1o fhat. The schedule the
21 | Applicant;feferred to for his testing scheduae is a2 schedule

J
N

p;edicated on,-I think, -optimum performance. ¥e all kno?

it’s possidle to ascend th}ough rover testina to reach a level
24 of ZZ,or 5¢ percent and incur‘spme°£ind°of provlem. The plant
25 shuts down. -They make repairs. Tﬁey ascend back up. £t &
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certain point this fission product duild up will reach

certain levels.

If the schedule outlined by the Applicant in its

papers that.suppoft the partial power motion is adhered to and

‘is satisfied;~we think there is no problean.

CEAIRNMAK FARMAKIDES: I‘m not clear. I see this
as two problems. One is testinz and the other is steady states

power. Under the April 8 authorization both had been

. authorized; is that correct?

¥R. GALLO: That is correct.

 «-CEALRMAX FARHAKIDES: Under:-low-power:testing = -7
you’re saying ycu see no protlem -- assumineg the condition
precedent -— of going to €1 percent for testing purposes?

MR. GALIO: FRight. Testine in accordance with
the schedule outlined by the Arvlicant.

CHAIEMAN FARMAKIDES: Eow about going to 21 percent
for steady state power? |

MR.ﬁGALLO: At some point the fission product
build up would be sufficient so you would have no difference

between 91 and 189 percent. I cannot tell ycu at what time

or pointfit would be reached. That would nave to be developed

by the Staff and they have not made that analysis.
CEAIRMAK FARMAKIDES: To you distinguisk between

‘ C . a
testing up to 91 percent and steady -state power up to °1 -

percent?

i .

3 -




et e o+ A 4 ek e s 2 ot <8 o« e et Seaale it Ll CatAar

kps 17 - | , 4

1 MR. GALLO: Steady state power is unlimited with é

2 time. Testine is limited in accordance with the schedule %

3 outlined by the Applicant and in the papers filed in ;

4 support of the full power motion. Should the time be extended i

5 then it may be a different matter. o

6 CHAIRMAN FARMAKIDES: Talxineg to the latter point, -

7 could you or the Staff estimate or calculate at what point * é

8 the risk would be perhaps unaccerptable? | %

9 ' MR. GALLO: 1I’m sure we could do that. I can’t é

10 do it today. when that question was asked of Mdr. Volght I f
x ‘ wer e e - put: 4he question to-a member -ofv cur- staff 'siﬁg the-audientce, - - * o

12 Wwe have not made the evaluation and he could not off £ﬁe

13 top of his head arrive at the roint. I think rightfully so.

14 It7s a‘matter of calculation and assessmenf. Eaving not made

15 that calculation or assessment, it would‘be unfairAio call on

196 him to do so.

17 CHAlRMAﬂ FARMAXIDES: Thankx you,-Mr. Gallo.

18 MR. GALLO: Thank you,-Mr. Chairman.

19 _‘ CEAIRMAN FARMAKIDES: 1 think we have concluded

2¢ faster than ve thought the first roint. Let’s recess until

21 2¢ after 11:8¢.

3.

MR. VOIGT: . #r. Chairman,-1 assume if 1 have sore

0N
N

23 remarks in rebuttal on the first point you would lixe to

24 ‘Hear them now. N ' R

[32]
2]
.
.
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That s correct.

25 - | CHAIRMAN FARMAKIDES: Ye

© . - . °
v .
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I think you have another ten minutes.
RERBUTTAL ARGUMENT OF HARRY VOIGT, -OX pEHALF df
TEE APFLICANT.

MR. VOIGT: #r. Chairman and members of ithe

Board, -Mr. Clemenie indicated he is not prepared this morning

to address the argument thai we have raised about the record
eyidence and NMr. Galio has suggested that perhaps that issue *
ought to be deferred. I want to remind the Board that this
argument is not something that came up for the first time

this morninz. It was prominent in our brief of June 32 to

g@h?i&Q&Rd,ﬂSﬁ&Qificallxw&t pages B .and. LYo . LU0 LRUTIL LSRTL

I would have thouzht the other parties might have
been prepared to address 1t this morning.

CHAIRMAX FARMAKXILDES: That is correct, -but in fact

| they are not.

MR, VOIGT: In any event,-I do suzgzest to you
gentlemen that you can’t possibly make an intelligent decision
on the guestions you have asked without zoing to the basic
qﬁestion of whether there is any record suppori fo£ a condi—
tion.' Otherwise we re just dealing in hypotheticals and 1

don’t feel the Board ought to do that. So you have got a

2

o

probvlem. _ _ ‘ |
| CHAIRMAN FARMAKITES: Oueht to do what,-Mr. Voigt?

I’z not clear.

MR. VOIGT: Answer the guestion without rsackire

RPNV




“kms 18

o

(9 B VI

W

(@)

© o N O,

12
the fundamental determination-gf whether there is any basis
for a condition. I would urge that you do not answer the
question saying, -"#We assume that there is a basis for
condition precedent; therefore we conélude -
‘ CHAIRHAN FARMAXKILES: ERest éssured that is not the

case. 4%e have gone through that one April tran;cript in
great detail, ‘agonizing over various words used by different *
reorle. |

If you have other sugegestions besides the April 1
transcript as to developing the point I would like to have it.
Except that -one reference amé the SERw.-— son e ooe o ey

MR. VOIGT: That is right. "

CHAIRMAY FARMAKIDES: We have gone through it in\

detail.

¥R. VOIGT: 1I‘m not questioning that,-Mr. Chairman, -

but I understood the suggesticn of two other parties here
to be 'Hold off,-don’t decide the underlyinz issue of whether
there is recora support for the condition.” If you hold off
deciding that then you ought to hcid cff deciding the
questiohs you raised, -because you can’t separate the tivo.

" LR. QCARLES: Your position is that there is
record support, -the April 1:transcript has enough informatioh?

MER. VOIGT: There is no evidence in the rscora to

s . > N

support the imposition of a condition. The evidence SUpports

a license, -but not a condition,

i
!

e e e memmit ot e ot et Yo
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IR. QUARLES: I see your fine distinction there.
You have answered my question. ;

MR. VOIGT: I don”t think it’s a fine distinction.

I think it’s pretty bdasic. : |

TR. CUARLES: What I was really getting at is
that you think the_record is adequate for us tonecide
there is no need for a seismic condition. I phrased my *
question poorly. I’m not a lawyer. |

MR. VOIGT: Tnat’s right, -sir.

CHAIRMAX FARMAKIDES: That’s not tc say that j

Goine bac& to the April 1 trenscript,-isn t it
clear that the Staff’s calculations do not in fact include
an intensity 8 earthquake,?which earthquaké should have
been included under Appendix A?

MR, VOIGT: ™No, sir. Guite the contrary. There
is no evidencefof record to suggesf that-an intensitiy & event
should have been included. The evidence is to the contrary.

CHAIRMAN FARMAKILES: #why co you say that?

MR. VOIGT: 3Secause the only intensity & event that

has been discussed or concern has been egvressed about was a

17 earthqua&e thnt *ook place off Ca“e Ann, idssachucetts.

The Sta:f has identified that earthquake as being in a N

o

separate»prov1nce. S¢ there 1s ne’ delc under Apvendix A

for moving thuv carthouake tc the site. That is the only




-

- |
a2 o . .
‘ 1 intensity 8 earthquake in this. record. The record evidence
2 is that it’s a 7. That is what the Staff considered and that:
3 | is what their evaluation discusses and shows. ‘
4 CHAIRMAN FARMAXILES: All right,-sir. | ;
5 Now, -¥r. Gallo referred to the ambiguity which :
6 persists. Even if the ‘Board’s decision is accepted,—conc'eded
7 to be & condition precedent, “what action is neceséary in order
8 to satisfy the condition? ‘
9 MR. VOIGT: I agree with Mr. Gallo that the only :
19 " reasonable interpretation'is that the only action that is ?
11 necessary to satisfy the condition is the Commission order, -
“ 12 whatever it may te), -on the’ r‘eque.st‘for. a hezring of the
13 Citizens’ Committee, “‘which has been pending since January,-alnd |
14 on a request for a hearing by the State, -which has been tending
18 since April. .
16 CERAIRMAN FARIMAXITDES: It would nct be 'the comple-—
17 tion of that prcceeding,-but merely the.order?
18 MR. VOIGT: That is correct, -sir.
19  CHAIRMAN FARMAKIDES: what is your basis for that?
22 | | MR. VOIGT: At that point the Commission has surely
21 asserted its jurisdiction’ over thié question,-and then it’s
22 for the Co‘mmission and the Commission é.lone Qto say in its "
‘ 23 order whether_there shall be any further effect.
‘ 24 _ CHAIH!-’IAﬁ FAR!&AKCIDES: In other words, -you’re
25 s‘ugg,s.ting at that poini in time tlié’ Commission itgself would

-

o it BN
.3 )
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1 determine whether it would be a condition precedent or

2 condition subsequent? |

3 " MR. VOIGT: Tke Commission would determiﬁe'whether :
4 4there was any need for further stay in the issuance of the é

5 license.-.But the Commission’s action would satisfy the é

6 Licensing Board’s conditicn. Then it would be for the
? Commissibn to determine whether any further delay in the *
8 jssuance of this license and operation of ihis plant was
) necessary or appropriate. ' - i
12 Now, -finally, I want the record to be clear in i
‘ NS & o ':‘-;r'e'sponsef*"to=f~'so-me:"aqxue‘sutien‘s=v=-wh~'ich“~ﬁ' as a-‘-nontechnica-l-"péi“son’?"m - ';fi
12 attempted to answer. I offered tre judgement that it would '
13 be safe, assuming there is a prcblem hers,-to permit the
14 ) plant to go through the entire testing thase.
15 ‘I don”t want that to be read as a statement that
16 it’s unsafe to go beyond that. Hr. callo made it quite clear
17 you would have to do the calculation and. it may be the calcu-
18 lation would reveal it wés save to permit six months of
12 steady state operation or three months of steady state otpera-
20 tion. We don’t know.
21 It°s clear there is some time, -of f somewhere 1ess {

than 40 years, -where jou hculd not te able to make that con-—.

[\
[AV]

23 cludion. e do not Know here this merning eAact’y how short

24 the_timeframe is.

25 . Thank you, -gentlemen.
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CEAIRMAN FARMAKILES: Hr. Clemente, -do you have
rebuttal? | _ é’
REBUTTAL ARGUMERT OF C.J. CLEMENT&, -ON BIEALF |
OF NEW YORK ATOMIC ENERGY COMMISSION.

. MR. CLEMENTZ: We were preparing to file correc-
tions to the April 1 transcript which may maxe it easier
reading. There are errors of substance in the section which *
we conducted examination oh. We will do that soon.

CHAIEMAN FARMAKIDES: That is important. Low soon?
Can you do it this week?

.;mys.ﬁmnﬁMEaLCLEMENTE: AYEB,3$r_z£héirmam;5LWérwiIIudofthatglg;

by Friday.' | | ?

CEAIRMAN FARMAXIDES: If they are matters of
substance it is gquite important. I would like to have it
qﬁickly.

Second?

MR. CLEMENTE: Secondly, -the Staff indicated tkat
they 4id not wish to address on the merits the Applicant'é
exception, -tut they took the position that the record did not
justify the impcsition of any conéition precedent at this
point iﬁ tame. ¥ithout reaghing that question, -I would like i
to make a few commenfs with respect to what we';erceive to ’
b; the,record-as e matter of law in. this proceeding.

¥hether it’s confined to the, blue volume there.oT

ey

>

whether as & matter of law, - this Eoard end the Commissicn

[




ad

47

"1 nust consider gvery{hing that they have in their possession

2 to —— assuming no deprivétion of due process,-and I point out
3 in our motion tc the Commission, -which contained affidavits

‘4 appended to it,-both the Applicant and the S;aff have very

5 ‘fully reﬁlied to that on the record.

6 Tne Commission has the comments ofball parties, -

7 gveryone who kas had opportunity to speak. This board is ¢
8 aware of both sides of that stoery. This becard has a preli-

3 miﬁary report of one of the Applicant'é consultants. This is
10 really a first piece in the puzzle,-a first dividend,-so the
*lfﬂﬁbmﬂ%;5w§péakfﬁon~bbenpnégram:whfehfthefS%a@ewha@érequéstéd%éuﬁonwv*fglﬂ
12 which the Staff has determined it would be prudent to proceed

13 and upon which the Applicant has agreed to proceed, -this

14 program, -which consists of mapping ana seismic monitoring

15 stations.

16 We submit that the record that this Board must

17 consider in reaching a decision as a matter of a2cdministrative
18 law extended beyond that book and neither the Board nor the
19 Commission can put blinders on once the& have determined tkhat
29 the parties have had opportunity to comment, -to make fair

21 commeﬁt cn the matters relevgnt to the issue before.

22 CEAIEMAN FARMAKIDES: Mr. Clemente,~ﬁo I take

125 'ybu toc say whatever pleadiﬁgs nave been filed before the

24 Commission are properly of reéord in tﬁis proceeding?

MR. CLEMENTE: Yes, -Mr, Chairman,-as & natter of

f
e ———r—_n

P
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48 ’
administrative law this Board may not iegnore relevant - §
inforpation which would lend assistance in reaching decisions. .;

CEAIAMAX FARMAKIDES: What is your authority for |
that? Lo you have authority?

- MR. CLEMENTE: I would be wiliing to supply the
Eoard with a brief on tkat point, -Mr. Chairman.
CHAIRMAN FARMAKILES: We would appreciate it. ’
" MR, CLEMENTE: Within two weeks, "if that is
acceptable.

CHAIXMAN FARMAKIDES: The other parties may file
briefs .on that point if they. care to.do sc.. . HA*Q”MU:,

MR. CLEMENTE: That is the sum and substance of my
rebuttal basically. |

CEAIRMAN FARMAKILES: Thank you, -Nr. Clemente.

Mr. Gallo? ‘

MR. GALLO: I’m not sure I7i: entitled to reduttal, -
but the Chairman asked 2 question with fespectAto the Staff’s
evidence. | |

REBUTTAL ARGUMENT OF JOSEFH GALLO, -ON BERALT

OF NUCLZAR REGULATOR COMMISSION. |

MR. GALLO: The chairman’s question, -as I recall, -

P,

was, -wasn’t there an intensity & earthguake that the Staff
should have considered and didn”t consider, -and didn”t that
come through -- that conclusion come through from & review

" of the April 1 transcript.
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Mr. Voigt answered the question as he understood
it. I would like to zive the Staff’s viewpoint.

First, -I think that question indeed is before the
Commission in considering whether or not to grant the
request for & hearing. The Licensing Board refused to rrobve
into that question. I wuold suggest, -respectfully suggest
that this Appeal Board do the same fhing until the . f
Commission decides. |

But that aside,-getting down to the merits, -the

Stsff did consider that intensity S earthquake. Wwe’'re talking

o= T

“about the‘Cgpe”Knn‘earthquake:'”The”issué“&s‘raiSéd“by’thé*'”'““*

State of New York was wioether or not the consideratibn shcuid
be at the site boundary of the Inolan P01nt site or at the
closest point to the site boundary within the selsmic telt
called the poston—uttawa seismic belt: |

That 1is the Staff)s rosition, “that under Appendix
A, properly ﬂhe acceleration forces from the seismic earth-
quake should be considered at'the pcint closést to the.
Indian Foint site on the Boston-Ottawa seismic belt. Conéi—
deration was given. There is 2 quarrel amone the experts —-— -

if you look at Mr. CLPmente s papers filed before the

Fomm1331on - as to whether the consiceration is appropriate.

’

If you 100& at the record in Indlan Point 3 it s

overwhelmlngl} in support of t*@ Staff °$ posiulon.f

CHALEMAN FlRWA'IEES: That”s the key issue which

¢
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was raised and is here. Is there evidence in the recbrd
to support a condition precedent levied by the Licensing
Board. If the evidence.is overwhelming cne way or the other
it’s up to the Licensing Board or this Board to rule on.
It suggésts~there is evidence on the other side.

would that not, -~-then, -be controverting evidehce?

MR. GALLO: The odly evidence that could exist is
Mr. Cleménte’s cross—examination. There is none other than a9
few gquestions. A11 the cross—examination was Mr. Clemente’s
disagreement with tne Staff’s position. There is no affirma-
tive evidence ¢r impeachment of the Staff’s svidence at all.

CEALEWAKR FARMAKITES: We’re discussing whether
there is sufficient evidence to find & contrary position. th
whether or not the evidence‘exists,fbut whether it”s
sufficent.

4E. GALLO: That’s a nuance — one éould cut
either way. Wr. Clemente’s questlions are not evidence. The
answers are. The answers in no way est;blish evidentiary
basis for the condition precedeﬁt.

CEAIRMANX FARMAKIDES: we have had sufficient time.

We have closed early. Let’s reccnvene at 11:35.

(Recess.)
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CHAIRMAX FARMAKITLES: Thank you.

On the second issue, -Miss Chasis will go first.
ORAL ARGUMENT OF SARAH CEASIS ON EEEALF OF

" SAVE OUR STRIPERS AND FUDSON RIVER FISHERMEN'S
ASSOCIATION. |

MS. CEASIS: Thank you, -#r. Chairman, -Ir. Quarles

and Dr. Buck. Initially I would like to reiterate some of the®

statements made by Mr. Voigt'in the bezinhing of his argument

. regarding the pariies entering into this stipulation.

We believe it reflected adequate consideration of

out in the‘Indian Point 2 decision which resulted froﬁ'a
fully litigated ﬁroceeding.

The issues preseanted and the contentioné of the
parties in this were parallel to those raised in ‘the Indian

Point 2 proceedings,fand it could te expected that the issues

'and the positions of the.parties would be the same and the

result of the litization of those issues wbuld have resulted
in tne same decision as the Indian Point 2 case. |

Ry way of entering into stlpalatlon, ‘the parties
have, ~in fact, expedited licensinzg cof this planp, -ané aveided
costly hearings in the nrdcpss. |

It haa been our u051t10n threouz hout)that W% ©are

interested in protectlng tne aqnatfc‘bipta of the Hudson River.

To adequately do that,-a closed cycle cooling system is:

“thenpubliéyinxemest;'iIn essence. it follcws' the.scheme set - 0.l

P
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required at Indian Point 3.

The stipulation reflects this p051t10n of the
Fishermen and SOS. It requires installation of closed cycle
cooling pursuant to a schedule aereed tc by the parties.

It also taxes account of the position of the
Applicant in that it provides adequate opportunity for
the Applicant to carry out its studies and come in .
and apply for an amendment to the license if it deems that the
evidence demonstrates that such emendment is appropriate.

‘Now, -to address in specific the question that was

o .
P v e e Tt oA Sk

o,

raised-by-the -Appeal- Z¢ard, I-.think. 1 ‘would. like. to..start by .. .

indicating what ERFA and SOS,-what our position is and that
position we believe is‘verified by a plain reading of tﬁe
stipulation.

I would quote from pargaraph 2 6f the.stipulation,~

which states fhat:

“Operation of Indian Point Unit No. 3, -the
plant wifh a once—-througn coolina system, -will be
pérmitted during an interin ﬁericd,-xhe termination
date for which will be Septeaber 5,-1988.° |
: That is the way the parties conceived of the

conciusion of this otage of the vroceedinsz,-and no further
de01bion would be required of the commlsC1on abspn*

e 3

1nccroorat10n of the stlpulatlon inte fhe 1;cense teras.

- In oraer to require oeﬁsatzon of cnce throuvh
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‘ 1 cooline at the Indian Point plant pursuant to the 'schedule
P4 agreed to by the parties in tﬂe stipulation.
3 Tne Licensing Board,-in its decision, -in ecseance
4 adopted and accurately interpreied that requirement of the
5 stipulation. I quote from page 11 of the Licensing Board’s
g opiﬁion.
7 "The Board emphasizes here that the stipulation = @
8 requires construction of a closed cycle cooling systém
9 for unit No. 3, ‘unless the fpplicant or some cther
19 party produce convincing eviaence that the adverse
) . R & mes -almpaets .of .once. throuzh «cooling is. net.seriovs, or
12 that the most acceptable alternative will have a umore
13 seriously adverse impact.
14 Therefore, -the board in essence iiposed the require-
15 ment of closed'cyéle cooling on the Arvlicant. |
16 DR. QUARLES: In this connectiion, may I ask a
17 . question? | |
518 | Immediately followinz what yéu read at the tep of
13 page 12,~¢he board decisions says the procecure provides
22. Aaction for individuals affected by the éction to raquest a
21 public hearing. |
‘ © 22 ALAR 188.’implicit1y calls for opportvunit_y for a
| = hearing bvefore towers were ﬁut in on Indian Peint 2. |
‘ 24 : You say the stipulation follows the Indian Point 2

25 decision. Fow .are these reconciled?
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MS. CHASIS: Thne only further decision 'of the
commission that the stipulatibn conteaplates with respect to e
the imposition of closed cycle cooling is the'decision te
improve an alternate form of closed cycle cocling.

In connection with that, -the Staff has indicated
it may have tc prepare a Final Environmental Statement.
The only opportunity for further hearings with respect to s

the basic cost benefit analysis as to once through versus

closed cycle is 1f the Applicant should make an apolication for
an amendment to the license and in that instance, -the stipula- !
tion..specifically.provides.that any partiy.may request.a ”,LJ;k{
nhearing on that issue and that a hearing might ensue. |
CHAIRMAX FARMAKIDES: How about if the Staff mekes
the same Tequest under paragraph 37 |
13, CHASIS: If the Staff proposes a modification
of the license, “the same hearing preceiures come into rlay
as if the Avplicant or the Licensee.:as.it will bve, -maxe
an application for an amendment.
The stipulation does pfovide for oprortunity fer
further hearings should such an_applicaﬁion be mace or should
the Staffvpropose moaification ¢f the license.
CHAIRMAN FARMAKIDES: 1Let me be clear on that.’
'1 think I understood you. I wanl to be cleér in

2

You sald there are two parties of those that signed
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‘ 1 the stipulation that may, “ina fact, -request a hear'ing on the
2 alternatives of once through cooling versus closed cycle
3 cooling.
4 HS. CHASIS: No, -“that 1s not correct.
5 NWhat>I haﬁe said is that the Applicant or
g Licensee may apply for an amendment to the license at a time
7 when it has new and convincing evidence with respect to the .
8 plant’s impact on the aquatic diota.
9 The Staff may recommend modification of the
19 license terms and in either case, -the hearing.provisions of
_ . .11 the stipulation are trigeered. and any party to the vroceeding -
12 may reqﬁest a hezring if either of those two eventualitigs
123 shoulé occur.
14 .CHAIRMAN FARMAKIDES: Let’s talk‘about a hearing for
18 open cycle versus closed cycle.
16 I understocd you to say that the Licensee nay
17 request guch & hearing, -open cycle versus closed cycle.
18 | MS. CHEASIS: That is correct.
12 | CHAIZMAN FARMAXIDES: May the Staff request the
29 same type of héaring,-bten cycle versus!closed cycle?
21 ' MS. CEASIS: The way the stipulation reads,-if the
' . R2 Staff proposes or reconmends a modification in t‘_he license, -
T 23 B then they, “presumably, -cr any other party may request g'hearing
. 24 | S0 thét the same woula follow. B

23 o DR. BUCK: Dces that include a hearing on closed
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cycle versus open cycle:

MS. CHASIS: If the Staff proposed that an amend-
ment to the license be made, -substituting operation of once
through for the fequirement of operation with closed cycle as
it presently stands, -‘yes, -then the opvortunity for hearing
would exist., So that the stipulation and HEF2 and SOS under
standing of that stipulation does not preclude further heariné
on this. |

This is the reason that HRFA and SOS entered

the stipulation. It is essential that this board, -as the

... Licensing Board understood it == the .parthés have in ‘ésserce,-

resolved the issue for now as to whether or not‘closed
cycle or once through is permissible.

That balance has been decided in favor of closed
cycle. It’will taxe an application by the Licensee or an |
action by the Staff, Tecozmendation for modification of the
license, ‘to trigger any kind of further hearing or further
consideration of that basic question.

There is provision foi further commission action
with respect to the kind of closed cycle system that wiil

be emtloyed. .
DR. EUCK: Let’s gb back to 168 for a'mcment.
If I recall ALAB 1é8 correctly, -there was a
requirement there that the Applicant put in a new or cbmple;e

environmental study of the effects of closed-cycle cooling if
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applied to Indian Foint 2 and khis presumably wés carried
over to Indian Point 3; |

That report,-as I recall, -was to be after a year
of study and was to be due sometime in December of 1974.

4as that Teport put into the record of Indian
Point 372 | '

MS. CEASIS: I don’t believe so.

L. BUCK: Was it issued?

MS. CHASIS: It was issued and reference was made

to it at the hearings of April 1 and 2. I don’t believe it

was incorporated into the:record. e oo i

DR. BUCK: Did 188 not require that report and a

restudy of certain other items of environmental effects of
Indian Point 2 be recirculated to interested parties?

MS. CEASIS: That is right,-and it was domne in the

context of the Final E¥nvironmental Statement,-which the Staff

issued on Indian Point & in February of 1375.

'DR. BUCK: Was that recirculated?

¥MS. CHASIS: It was recirculated to all
interested parties, -and was availadle well in advahce of
the Liceﬁsing Boérd decision. : _ o

TR. BGCK: TDiad tﬁat include reference to the
Afplicant report? | .

MS. CHASIS: It did. .=

DR. BUCK: Where?

P - JECUP U U S O S
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MS. CHASIS: I can’t remember. It basically was
in azreement and the Staff in'their apvearance in the April 1
hearineg, “were in agreement with the cost assessment.

I would like to add that that report which was
entitled Economic and Environmental Impacty‘of Alternative
Closed Cycle Systems of Indian Point 2, -basically with
respect to the preferred alternative, namely the 4
natural draft towers concluded that the environmental effect
would be minimal and these were confirmed by the Staff’s

cpinion &s recirculated in the Indian Point 3 FES.

coetetar e Thatl st that the Applicants should - R LT

DR. EUCK: It is not in the record.of Indian
Point 3.
MS. CHASIS: That is correct.
The stipulatioh in this proceeding requires the
same kind of report be made with reference tc Indian Foint Unit

3. So that the same kind of requirements for submissicn of

'environmental data exist.

DR. BUCK: There were nb ccmgents included in the
FES relative to the Applicant’s report,-<is that correct?

¥S, CHASIS: There were corments included.

DR. BUCK: By outsiders. |

You say the FES éas fecirculatéd;A were there

2

ccmments on the recirculated statement?

HS. CHASIS: The major comments that were zmade by
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outsicde parties were made at {he April 1 and 2 hearings.
DR. BUCK: I am talkine about ocutside parties.
MS. CHASIS: That is right.
Many made limited appearances at the hearings. 1
am sure you are aware from your review of tﬁe trenscript of

this proceeding, -many people, -Senator Gordon, -Mayor of Buchanan

and others appeared. Their testimony related to the effects '

of the alternate closedlcycle systems.

This was a concern of theirs.

Lk. BUCK: Were there no written comments put
into the record? -

MS. CHASIS: I don’t believe so.‘

DR. BUCK: #What about letters from Mayor of Buchanan
for example?

MS. CHASIS: I amr not familiar with every piece of
evidence tnat went in. Eut I do know they had opportunity and
did make statements on these issues.

DR.?BUCK: Your statement 1is,-even though we have a
revised FES here.-thﬁt the local péople are not allowed at the
present moment,:to request a further hearing on this?

* MS. CEASIS: The general rules of-practice of the
commiésion,fDr. Budk;-provide thet any party,-apy.person nay

maxe aprlication tco the commission for issuance of an order

to show cause with respect te any matter under the license.

Should it cccur that some kind of dramatic data,-

i mem v v Ee e e
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1 or new data comes in on the impract of alternate sygtems,~any %
2 person, -including people from the Village of Buchanan or ?
3 elsewhere, -could make application to the Commission. At
4 that point & decision would be made as to whether or not
5 the hearing would be held.
6 It appears that most of the environmental
7 information is zlready in on the effects of closed cycle ' j
8 systems. The Applicant’s empirical data gathering is pretty %
9 much_—— the results of that are included in its report with

12 respect to Indian Point %.

‘ vme1l o cw oneest WiIpfadrness, cittistnet aé‘t‘h'c}\i.a;h' we don’t kuow -

12 where we stand with respect to the environmental effect of

13 closed cycle systems. This information has been provided &nd

14 opportunity for comment has been provided to any interested

15 party. |

16 DR. BUCK: why is the Appliéént continuing its

17 research prograr under the order of the Commission?

18 MS. CHASIS: 1Its research prosram?

19 : TR. BUCK: 1Its research program was ordered by

29 the Libensing Board and Commission, -to go ahkead with the

‘ 21 research program on the effects on the river and on the
. 22 - effects of the closed cycle;cooling.

MS. CHASIS: You-will have to address that question

N
N

24 to the Aﬁplicant. They certainly are gcing ahead with their

25 research on the river. There may be additional kinds of
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their:data -ate-thesIndian Point:8 ~proceeding ¢ But -that-was :» ..o

| statement, -and any hearing that woﬁld ansue, -will relate to

'ncu to the ba51c guestion of whetiher once tkroaoh or closed

empirical studies.

My understanding, -for instance;~was the empirical
studies on the effects of saline dritft on the vegetation
of the area had bteen completed. I think it is probably most
apvropriate for you to direct that question.yothave to the
Applicant. |

DR, BUCK: This is new data and there has been nc *
hearineg on that data. |

MS. CHASIS: There was opportunity for any

interésted party to present its position with respect to

in the nature of limited appearance.

LE. BUCK: Was there any opportu ity for nearing
allowed to these people?

MS. CHASIS: There will be oppbrtunity’fbr hearing
if, “in fact,-a Final Environmental Statement is undertaxen.

The;héaring,{as envisioned by ‘the stipulaticn and
by the Staff in Mr.Gallo’s letter to Mr. Jensch of 4pril 29, -

indicated that the analysis to be undertaken in the impact

alternate forns of closod cvcle cooling, -and’ thelr effects;

cycle should be the system.oh el | A
DR. RUCK: Where do we éét’hhc final balancing under
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5. CHASIS: The final balancing has occurred pur-
suant to the agreeument of the rarties absent an apolication
by the Applicant, -or some kind cf proposed modificatidn b&
the Staff.

'That is an essential element of the stitfulation..
It is the reason, -in fact, that ERFA and SOS were willing tc
enter into the stipulation. | ’

CHAIRMAX FARMAXIDES: There is one more opticn here

which you indicated & moment ago.

If the Town of EBuchanan or cther such greour makes

-3 ‘request for & shiow cause, ‘they would thus be able to ask for”

and get a hearineg. In that situation,-wculd you suoport that
request?

M5. CHASIS: I would have to see the basis eof their
request. If they have new evidence and_evidence which
demonsirates dramatig impact or impactﬁ»which would basically

shift that basic cost benefit analysis that is implicit in the

" stipulaticn and the decision the stipulation makes, -then that

is what I would have to look at and evaluate.

I think the Staff would have to,-as well.

CHAIRMAN FARMAXIIES: The standard, -2s far as you
aré concerned, -is if this hew evidence dramaticaily shifts?

MS. CEASIS: If that evidence should indicaté that
there is reason to believe there ias been a shift in the cbst

and benefits with respect to once through ard closed cycle

e s v e —
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cooling.

CHAIKMAN FARMAKIDES: Then you‘would support the ;
request for show cause?

MS. CHASIS: I would not oppose that kind of
request, “that is right. - ' ' ,

DR. BJCK: That is all I have.

Go ahead.

‘MS. CHASIS: I think that pretty much concludes
it, -unless there are further guestions.

I want tec reiterate that the parties do appear to
Ye in aesreement with resvect to this issue., Thatl was one
of the essential considerations and elements of the stipula-
tion.

I telieve that there is adequate protection of the
public interest by the provisions of the stipulation irn that
the Applicant may come tack after it has had further oppor-
tunity for eatherine data on the effect of the plant on the
river and that the Staff, as I indicated earlier;-may 3lso
propose such modificatioa, -but in essence what we have atlleast
at this moment is a resolution of the basic issue of closed

cycle versus once throuzh.
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| 1- TR. BUCK: I’m amazea to hear your statexment that %

2 there is adequate public protection because one party in the f;

3 ‘case has the cyrortunity. I think it”s the first time I have :

‘ '

heard an intervenor say that an applicant was a proper

———

guardian of the public interest.

5

6 How do you reccncile that?

7 MS. CHASIS: Needless to say, we do not feel —— the *

8 position HRFA and SOS have taken is that the present data

9 . fully supports the requirement of ciosed cycle cooling and ,

19 that the new data we have seen and had the opportunity to |
‘ f- 11 - - analyze only:furtner confirms. that,=~so:that we “don/t foresee . )

12 any reason to undercu this decision. |

13 This is more or less the compromise that was

14 reached, -namely in order tc¢ reach some kind of stipulation

15 and avoid lengthy hearings which we felt would result in some-

15 thinz very much like the stipulation -- that was the applicant

17 could nave the opportunity at a later point,-based on its data

18 ccllection to ;cme back end request further hearing. 3But the

19 data presently at hand led to the present resclution.

20 DR. BUCK: Let’s assume,-for example, “that the appli-

21 cant gets up to ﬁhe poinf where he has got data. He thinks

N
o
[
(a4
~
n

s enough perhaps to change the decision,-or tc.change the

'I 23 at least proposed decision: to once through ceoling. ZIut he
24 looks forward to a long litigaticn and he balances the cest

25 of the litieation to him and the frustrations he is going to
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have in getting the plant Operatiné and so on, -and says,-"To
heck with 11,1 will build the towers. |

Is that sort ¢f thnine & possibility in overshadowing
perhaps a real pﬁblic interest c¢f -the citizens izmediately
around the plant? |

MS., CEASIS: In fairness,-the applicant has under-
texen this researcih program with earnestness and with every ¢
intention of using that data. 1 have.no question, -but if
that data indicated anything to suggest tht teh plant impact
would ncot be significant, that so much has already been in-
come in and apply for an amendrment to the license. Thatl has
to be weieshed in the balance. |

The otner thing is that this data and the repcrts
based on the data are made availadble tc all the parties. Even
if the applicant did not make suck -— take such action an
interested perscn presumably would have access to those re-
reports and be able to follow the prccedures set out in the
general rules of practice of the Cormission, -t0 coﬁe*in and -
apply for a show cause order. If the case were really there, -
then the opportunity for hearing would be there. I think there

is adequate protection ¢f the vublic interestf_
CEAIRMAN FARMAKIDES: I'm not clear either, -
Miss Chasis. How does the stipulation rezpresent that part of

the public idterest as represented by the position of tre Tcown

/
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 ¥S. CEASIS: It allows them opportunity to really

comment upon and be involved in any Final Environmental State-
rent or public hearings held with'respect to further Conmwis-
sion action on designation of the breferred alternate closed
cycle systen. .

CEAIRMAR FAEMAKILES: Those hearings can only be
held at the request of the applicant and Staff.

MS. CHASIS: HNo,-I’m speaking really of further
hearinegs, -not on the basic issue of once through versus closed

cycle, but on the ch01ce betwpen that the Comm ssion has yet .

P -

to maknAalternate forms of closea cycle coolin

CEAIRMAN FARMAKIDES: %ow, I'm not clear. Are you
saying that the stipulation dces not preclude that determina-
tion?

MS. CHASIS:‘ The stipulation anticipatéé,»does not
preclude a determination by the Cozxmission between alternate
forms of closed cycle coolin&,v

DR. BUCK. You mesn cooling towers cr spray pcnds?

S, CHASIS: I'm talxing‘about alternate closecd cycle
systems. o
CEAIRMAN FARMAKIDZS: I wés talking about once

through cooling versus closed cycle cooling. How does the

[

StlyUlathn protect the publlc 1ntere°t with respect to the

°

Town of nuchanan. for ecample, ﬂho:o;pcses —_
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- MS. CHASIS: The stipulation represents 'the public
interest in that it reflects the basic state of the date and
the state of knowledee aboutl the relative effect cf once
through versus clecsed cycle coolineg. In that sense it has been
fully set .out by the parties who participated.

There has always bteen full copportunity for the mayor

of Euchanan and any other interested party to participate in ,
the proccedings. He has been on the service list continuously.
He has never actively involved hims=elf either_in the Inaien

Point 2 praceeding or tnis proceeding. It”s a little bit as

though. they.are .comineg around..2t the last minute and.objecting, ...

to something that they had full opportunity to be involved in.

CEAIRMAN FARMAKIDES: (Could it have been also because-
he though?t the option was still open to him, -the option of
whether or not once throueh or closed cycle ccoling wculd bYe
finally chosen was still an opticn and not a determined fact?

~ MS. CEASIS: If he did feel that,-or had that under-

standing,?it was in ccentravention of plain reading of the
stipulatiqn which was signed in January.

CHAIRMAN FARMAKIDES: das he given the copy of that
stipulation?

MS. CHASIS: Yes. All the parties and peo?le»on
tne service list received cdpieé of that. ' There was nothing

hidden about that. As I said, -“there was.fuli oprortunity all

alcng if he or any other pafty wanted to involved themselves.
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Dk. BUCK: " To you znow when he was given a copy of
the stipulation? Was that in January? l

MS. CHASIS: I could check that.

CEAIRMAN FARMAKITDES: You’re making the point that, -
in fact, -he could apply directly %o the Staff and the Staff
itself could request the hearing that we're talking about, -the
hearine with respect to once through cooling versus closed s
cycle cooling?

MS. CHASIS: The stipulaion reads that if the Staff

proposes a modification, then it has to circulate that recom-

ce~-dendation.and tnen. the hearing:meobanismiofwthe~stipuiaﬁionexaiuw;

is triggered,-sc that the Staff itself would have to make such
a proposal to trigger that.
CEAIRMAN FARMAKIDES: 1I°m sorry for iaterruptinz.

There are 2 avenues of approach that the Town of Buchanan cean

take. One is direct request for the Commission of show cause

and the second is a direct approach to the Regulatory Staff

v

with a package of data sueggesting that its vosition should be

the causé of the Staff triggerinz the request for a hearing.
S. CHASIS: 1 think that’s probably true. Ee could

take that lafter course. They cculd gb to the Staff and cen-

vince the Staff that they ought 1o propcse"such>mddification.

o

That is right.

I would lixe to be able to come back and the conclu-

sion of the other parties’ statements -- -~
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IR. QUARLES: I have a question. You said earlier, -
I telieve,-that the public interest was reflected in the
stipulation because it took account ¢f current data. The
mayor of Fuchanan made the statement which I think I can
almost ‘quote: "People are more important than fish.'
All the data that’s reflected in the stipulation by

reading the record concerns really the fish. It dces notl con-

"sider the people at all. People of Buchkaran specifically.

S, CEASIS: I don”t think that’s right. The Staff’s
reevaluation pursuant to the Indian Point 2 decision included
not .only ree<amination of the impact.on aguatic biota, -but ;he‘
effect from salt drift, -fozeing, -icinz, -noise from the cooling
towers of the closed system. That was considered by the
fishermen and Save-Qur—Stripers in reaching their reasoned cen-
clusion on this.

When we talk about data base.from which the decision
was made, we're talkingz about consideration of thé effects of
the towers or other alternate systems as well as the effect dn
the river. That was taken -- in other words, -that was taxken
into consideration in the cost—benefit'énalysis that resulted
in the reguirement of a closed cycle system.

LR. QUARLES: That requirement is really by stipula-
ticn for that élosed cycle system. The reople of Euchanan

really never had opportunity to present their views on this.

The Senator and mayor nade statements to this effect.
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MS. CEASIS: What I think I indicated earlier was

-

2 they have had -- mayor of Buchanan haé been fully advised.
3 Ee was aavised of what occurred in Indian Pcint 2 and the con-
4 duct of proceedings and negotiations in Indian Point 3. It’s
S not as though suddenly this agreement among the parties has ;
G been thrust upon him or any other interested pariy. There has
? been a long histcry of proceedings and examination of this . %
8 issue. This is not a sudden thing.
9 As I indicated earlier,-there will bte opportunity
1¢ _ for them to address the relative effects of various kinds of i
il _ closed cycle systems_pu:suant_to the terms of the stipulation..
' 12 In addition, -they can come in and make apvplication‘ to the |
13 Commission feor a show cause order, -or as Mr, Farmzkides étated,
14 tney can approach the Staff and present their case and I think
15 tbat really their interests are sdequately represented and re-
16 flectéd. 1 thiﬁk the stipulation for that reason should be
17 affirmed and included in the license terms,-as the Licensing
18 . Bpard,-in fact, -had. |
19 | Thank you.
20 | ' Any further questions at this time?
21 CEAIRMAN FARMAKITES: Thanx you very much.
® 22 ¥r. Gallo. -
23‘ , : 0RLL ARGUMERT OENJOSEPH'GALLO,#ON BEEKLF OF TEL

STAFF OF TEE NOCLEAR REGULATORY COAMISSION |

n
e

]

Ny
o

“R. GALLO: #r. Chairpan, Members of the Dozrd,-in

e e B
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‘ 1 preparing thnis part“of argument, -I t‘hink I will Aattempt to
2 -~ 4in presenting tnis part of argument,-I will attempt to : f
3 answer the Board’s questions c¢n the hearineg matters first and '
4 then close with an overall statement with respect to the
5 Staff’s position on the stipulation.
g 1 think Mr. Voigt, -again, -in his opening presentation
7 this morninz laid the fcundation or the background of the ¢ |
8 development of the stipulation. Let me turn immediately to the |
9 ’ question of hearing rights.
1¢ o First of all, -the stipulation is not intended to *
. C11 modify or. in aAny way be i.rvlterprejced 2s -der,ogatin.g. the‘.czo&mmissicn'*s
‘ 12 relationship concerninz the rights cf individuals to request
13 | hearings. The stipulation was not intended to cut across the
14 r’ights ef peopl’e under the normal procedures and rules of the
15 atomic energy regulations..
16 ‘ The stipulation provides the applicant or licensee
17 an opportunity to come in at some future _’date vursuant to a
18 - schedule that the stipulation indicates, -tov make ;pplication
19 to try to demonstrate tnat indeed closed cycle cooling is not
49 required. If they make such a reguest, -in connection with that
21 requeét, ‘the other partieks to the stipulation would be (given.an
‘ 22 opf.ortunity for hearingz as provided 'by the s‘tipulgtion.
' 23 ) ¥What about partiﬁ_és or.imdividuals not & party to the
‘ | 24 s_tipﬁlegtion? : o ’ ’
25 ._The Staff’s view simply is thcat this matter w‘o_uid
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involve an amendment to a license conditicn which if the amendment
involves significant public interest under thekground rules of
1¢ CFR 2.1@5,‘ we would notice the opvortunity of hearineg in
connection ﬁith whether or not the licensee’s aspplication to
amend the license should be granted or denied, .-no matter what
the Staff’s recommendation mizht be. W

There would be opportuniﬁy for participation if the,
applicant requests a modification of the license in closed cycle

versus open cycle. That is clearly there. The Village of

Buchanan could take advantaze of that opportunity.

Dr. Buck asks what happens if the avplicant never . - ..

does maxe a request. what about the Village of Ltuchanan, -then?

bs I stated on the record on &pril 1 up in Montrose,f‘

New York, “the Village of Buchanan can always avail itself in
any instance of its rizhts under 1¢ CFR 2.206 and request the
director ﬁo issue & show cause orcer wiih respect to the
closed and cpern cycle question.

In failing tc do that,-if it did not avail itself of
that remedy, I don’t believe the Village of Buchanan could have
opportunity for hearine aside from that\épplicaticn,fassuming
that the applicant or liéensee does not make applicaticn under
the stipulation to change'the cdcling mechanisum.

CEAIRMAN FARMAKIDES: ¥hai if the Staff‘does~:hat,~

2

Mr. Gallo?

MR. GALLO: I don’t quite read the stipulation in

R,
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thé same way as Mrs, Chasic. The Staff conclusion,-present
conclusion is fixed, -that what is called fpr is closéd cycle
cooling. The Staff’s Final Environmental Statement which was
issusd in February ¢f 1975 contains a detailed analysis in-
cluding a cost-benefit analysis of why closed cycle is called
for in lieu of oven cycle.

CEAIRMAN FARMAKITES: r. Gallo, 'what in the stipula—
tion precludes the Staff from making the request for a hearing
which Miss Chasis referred to?

¥R. GALLO: I would answer that nothing ~-~ there is

nothing in the stipulation that provides for it, -however.

CEAIRMAN FARMAKILES: %ould you not have the neces-—

'sary authority under the rules of the Ccmmission to do exactly

what Miss Chasis suesgested?

“E. GALLO: I think we could.

CEAIRMAN FARMAKIDES: 1 asree with Hiss Chasis. I
see no var to it. I am curious as f¢ your intervretation.
It’s important. Is there anythinz in the stipulation that bdars
1t? | | _

WE. GALLO: I’ lookine at the other side. There is
nothing in thé stipulation thet provides for it,‘5u£ no, -there

°

is nothing that says we can t.

CEAIRMAN FARMAKILES: If the tcwn comes to you and
says, - We have this data.” - Would you request a hearing under

yoﬁr rights in the stipulation to dc so? .
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ME. GALLO: e would exercise rights under 2.288
rather thar the stipulation. It’s a mechanistic thing.

CEAIRMAN FARMAKILES: In one case you would be a
party to the stipulation and in the other case it would be
under the rules.

MR. GALLO: In my mind, -unless the stipulation
specifically provides for that eventuality,-then it did not s
confemplate oT encompass that eventuality.

CHAIRMAN FAEMAKIDES: Dces the stipulation-allow you
to continue 1if you think there should be modification?

HME. GALLO: If we think the once through cooling '-
involves harm to aquatié biota, -we can take such action under
paragraph Z2-B of the stipulation. What I thought the Ecard
was suggesting by the question was information submitted by
the Village of Buchanan or anqther party.

CHAIRMAK FAEMAKIDES: I am just explorine this. You
agree with Miss Chasis inscfar as we are talking about 2-B of
the stipulatipn?

MR. GALLC: TYes.

- Let me address what some member -- 3oard will asx as
to isn”t this unfair to the village. .They have had the oppor-
tunity to participate through 2.714 interventién in this pro-
ceeding at the outset. It chose not to. It;s well aware of
the Staff’s position in the Draft Environmental Statement is-

sued in 1973.and the Final Environmental Statement issued in
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Fetruary of ‘7% which included a copy of tﬁe stirulation as
well,

I telieve that Mr. Voizt filed a covy of the stipu-
lation in Decemﬁer or January with the mayor of the Viliage
of Buchanan,-at the same time, -he served a ccpy on the Licens-—
ing Board and the other parties to the proceeding.-

The village has had ample opportunity to participafe
to date. It chose aot to.

Let’s assume, -Dr. Quarles, -the stipulation had not

been siened or executed and the parties would have, -conzencing

oApril-ty-a full blown hearifiz on”the.queétion of ¢héf of ¢losed . -

cycle. Wwhat would have been the Villaee of Bucharan’s partici-
ration at that point?
| Yothing different than 2.715 ligited appsaring par-
ticipation. They could have made request for later interven-
tion, -but they cculd have done that regardless of the stipula-
tion.

DR. BUCK: The mayor of 3uchanan wrete a‘letter to
the Staff in early Februar& concerning the fact that -- I
think this was the letter Ir. Quarles quoted from & short while
az0 —= concerning their objections to the towe{ situation and

So on. What answer vas made by the Staff to the mayor at that

- point?

4R, GALLO: 4s I recall, -the thrugt —= 1 thkink thLe

letters written by the mayor and others in the area were
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really addressed to various congresscen and senators ésking
for their assistance in avoiding the construction of the large
coolinz towers at the site.

My recollection of bur response was that vased on

cur evaluation in the Final Environmental Statement that we

indeed believed that closed cycle coolinz was called for, -but

we made no decision with respect to whether or not £22 foot
cooling towers are called for or sncther cooling mechanism.

When a decision was made, -an oppcrtunity for hearing would bte

rrovided.

Indeed, -xy letter to the Board in April indicated
that conclusion had beén'reaéhed'with resbeét to Ihdian Point
2. | |

DR. BUCK: You said his letters Were written to

congressmen. The one on February 5, -which for some reason or

other didn”t get into the record -— it’s in the docket,-but not.

in the adjudicatery record —-- 1t was a letter written to

Mr. Giambusso.. He is the Director of the Division of Reactor
Licensing. |

This letter was specific concerning the zcning laws
bf Buchanan. I’m asking what comment was made and how was it
handled with the mayor ¢f Buchanan bty the St;ff.'v

MI ALTLO: I’m certain that answer was made.

&

DRE. BUCK: There is notning on the rscord. -

ME. GALLO: Well, “the Village of Euchanan chose not

R e St 1
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tolmake their inquiry on the record. They wrote to é
Mr., Giambusso. They did not avail thémselyes of the mecha- i
nisms provided under part 2 of the rules to particirate on the ‘
record. They wrcte tovﬁr. Giambusso and I have to dig up the
énswer,ibut I think what was said was with respect to the
zoninzg guestion, -we recognize the village has the right to
deny or grant the zoning varianée:

That’s no more than any other permit or license re-
quired, -that the applicant needs to get in connection with the

construction of his facility, -including the cocling towers.

The e¢tipulation recognizes that rroblem.
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" MR. GALLO: In fairness,-it is a good question.
We did not construe that letter as a reguest fér |
participation under Z.714. We construed it as inquiry
which we addresséd in the return letter.

DR. BUCY: Tris was a letter sent Februvary Sth, -

e e AP et "

which would be about the time, -l presume, "of the environmental

statement or perhaps when you 2ot the stipulation out.
It was before —- when a notice of hearing finally
went out. I believe it was after.

Neverthneless, -it seems to me this 1is a serlous

.matvter thati.should have gotten in ‘therrecord. . LTI LA

MR. GALLO: Well, -l think the substance of the
ijections did in fact éet inte the record when the various
gentlemer made the limitéd appearance statements on April
1. They chose rot t¢ intervene &s a full party and present
their positicn.

I repeat,-even if we had had a full-blown
evidentiafy'hearing up thgre,Jtheir rarticipation would not
have altered it atzﬂ}.nguﬁe they chose nct to chanée the
nature of their participation. The staff did not ignore
their complaints. The FES includes an assesszent of the

2

impact of cooling tower operation.

o

1 submitted an azenda .on that assessment based on

ot

he April 2 hearings.

DR. RPUCK: The original FES,-let .me go back to

4

o

i
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that for a moment. Did that include the report that
was issued by the Applicant in December?
ME. GALLO: The original FES?

DRE. BUCKX: The one marked February 197S.

,ME, GALLO: This document did not include an

assessment of the Applicant’s report filed in Lecember

pursuant to the license condition for Indian Point 2. Tt
did not. The stipulaetion recognized that the same sort
of report would be furnished under the stipulation and
we took the same position in this FZS that we toox in Indian
Point 2, -that the.final sslection of the closed-cycle .
cooling mechanism would be left to later consideration and
in connecticn with that —— - |

| LR. BUCK: Final decision on what, now?

¥R. GALLO: On the type of closed cycle cooling

mechanism, -towers or ponds --— -
DR. EBUCK: Are you saying that is what 1838 asked

for?

WR. GALLO: The report you referred to is that,
It is-the examinetion by the appliﬁant 6f various closed-
cycle alternatives.

DR. BUCK: Dces not the 188 asx for this to be
included in new cost-benefii analysis of the environmental

]

effect?

ME. GALLO: I read the 188 to contain two

k2 e e
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differences in points. One is that the Applicant haslto
submit a report selecting the right closed-cycle alternative.
In that analysis, -whet you cost benefit are the
various closed-cycle mechanisms.
kinother decision in 188 gives the Applicant the
samé right that the stipulation gives to let him make
a showing in Indian ?oint 2z that closed
cycle is not called for, -but open cycle is called for —-— -

DR. BUCK: Let”s take the histery including ALAB-

188 and 174.

I think there is a lot missing in your statzsment
of what the.Appeai Roard meant on 174 and 188.

MR. GALLO: I will have to defer to you c¢n that, -
Ir. Buck. o

DR. BICK: Iﬁ 174, I believe it was Section 2
that discussed the validity of the staff’s positi@n on the
sufficiency of the environmental studies overall,-on cooling
towers in particular.

We had otkher points later on in 188 about the
other situations. .

In 174, “we required tne Applicani to sudbmit a

further detailed report by Tecember 1874 on tone environmental

‘effects of the closed-cycle cooline. That would include

towers and sc on,-any closed-cycle cecolina. ° s

<
°

Now, ~that report was. presented, -as I urnderstand it,-

s e bt T D

L e
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in Tecember.

My first gquestion 1is, -was thét Draft Environmental
Statement distributed for comment?

MR. GAILO:' Before 1 ansﬁer ~— let me answer»fﬂeA
last question.

TCX. BUCK: #Was it included in the vraft EZnviron-
mental Statement distributed by the Staff? )

MR. GALLO: ¥Xo. Tke Staff is intending to write

a Draft Environmental Statement and Final Environmental

.Statement using that report as a basis.

PR. BUCK: The Environmental Statement of Indian lﬁ
Point 3 is not up- to- date in that .respect, -“then. |

MR. GALLO: I see the two conditions as.

~differences,-I believe. The stipulation and the environmental

report for the Indian Point 3 does the same thing as what

ALAB-174 does, -provide for the future submission of;the

réport by the licensce on'the}same question. -
The difference is what the report'sﬁould ind}cate.
You believe that 174 required a reconsideragg%h _

of closed cycle versus c¢pen cycle; ny position'is that reports

. B
contain a more limited cdiscussion of which closed-cycle a

mecranism was preferred. |
DR. BUCK: In 174, ] agree with you, it was on
the environmental effects of closed-cycle cooling of any

kind.
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MR. GALLO: Right.
IX. BUCK: 188vtook that further,
.MR. GALLO: Yes.
DR. BUCK: There we emphasized that we were
allowing time for the Applicént,Staff and interested
government bodies -- I think that inclﬁdes ell government

bodies interested in the situation -- to analyze the data

~with the objective of reaching a fermal decision on the

permanent system fofVIndién Point 2.

If’yOu read that in the context of 188 and what .
we were questioning,-that was'solthat that e?vironmental
report on the effect of cioscd-cycle ccoling could.be,addedﬁ

to the envircnmental report on through-cycle écoling S0

that a proper balancing cculd be done.

B I must say that the previous report put in on
thg‘_thing‘héd‘a few thousand pages on the effect of the
river and essentially zero on the effect on land.
| Our point in 174, “backed by 186, -was to get a full

environmentsl report so a REPA balancing could be madefﬁ

MR. GALLO: I can’t quarrel with the Boarc’s
intent of 174 or/188::'Tﬁeiéuiékvanswer'is ihé\reﬁbft ”

';fbubmltvéa bylthe.ﬁpplicant under the'licenéing"'

condition in Indian Point 2 in December of “74,-limited

itself to a discussion of closed—-cycle alternatives,~period,

LR. BUCK: Leﬁ me go further.
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Following the 188, -you remember that the
staff hesitated about askineg for reconsideration.

MR. GALLO: I remembder.

DR. BUCK: Tuey finally asked for 6¢9-day
delay to consider this and they finally decided they won”'t
ask for reconsideration. They sent us a letter June 14
in which they stated,-and I will guote again.i"While-if
disagreed with our position, it telieved that the matters
af the case could best be explored and supported within the
framework of the upcoming proceeding of Indiah Point 3
ra ther than‘a petition for‘reconsideration."

| Now, “you are telline me that the IndianvPoint=3
proceeding has gone through, it hasn’t consideredvthis
report énd there is aﬁothér report cdming from Indian Point.“
2 Yst in its letter to us on June 14, -the staff Specifiéally
sﬁated that the entire matter bhrougnt up ty 174,‘188,;wou1d
be considered in Indian Point 3. | |
» Do you say trat is the case?

MR. GALLO: Yes. Let me explain, since I believe

I wrote that 1etter;

When we reexamined —- and I was personally

.involved -- the record supporting the Indian Point 2

proceedine, ‘we determined that tased on the e£isting record --

after all any petition for reconsideration would have to

'be based on the exisiing record as it was presented before -
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the licensine board ~- we determined tecause, -one, -of near

'proximity of the Indian Point 3 hearing and because of the

state of the record -- there were many, -many days of
heafings; | |

We were under time pressures that were in my'
opinion excruciating. We thought it better to make a new
report in Indian Point 3 because the issues after all-Wefe
literally the same.

Maybe the Appeal Board was right. We ought to
take a fresh look and see if we came out the same place.
That was our position and the'reasoning behind the letter
you referred»to.-Dr, Buck.

“The fresh’ioog was téken here and I think the .
Licensing Board recognized in its initial deéisionlthaf 

indeed the Staff made a fine and gocd effort to take a

fresh look with respect to the issues raised bty the Appeal

Board in 188.

We have altered our position somewhat with
resvect to the substantive gquestions, -some ¢f then with*
respect to the Final Environmental Statement._' ~

DR. BUCK: It doesn’t include the report we

reqguested, on the effect of closed-cycle cooling.

MR. GALLO: Are you askineg me something different

from whether clcosed or open cycle is called for?

DR. BUCK: I am saying the report is incomplete
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because it does not include the Aprlicant’s report on
clésed—cycle cooline that was issued in December of 1974.

MR. CALLO:‘ I submit that is proper. What
yoﬁ call incomplete is provided for under the framework
of the stipulation and the staff.enﬁironmental étatement.
After all, -the report was submitted in Lecember
of “74. The FES preparation for Indian 3 was gding on all
cf 1974. wé couldrn”t hold up in géod conscience ‘the issucance
¢f the Final Environmenial Statement rending receipt of |
that Decgmber report.
We did the same_thing; We recogn}zed that the

limited. question of what kxind of cooling mechanism would

be reserved for another day.

DR. BUCK: That is not the point.

MR. GALLO: You are saying that you want .

- re-analysis of the cost-benefit analysis.

tDR,-BUCKE Thét is'whaf'we wantea inﬁ188 and that
is*whaijydu p;omised>in saying you would not ask for
reconsideration ‘and you would do it in Indian Point 3.0
ME. GALLO: I submit we have done it”here\.
‘DR. EﬁCKf_‘withbﬁt‘the Appiibantkémreﬁofﬁf-”
B ¥ O uALLU: tnal wnole documenc Was“based“onfthe"
Applicant's various reports.

DR. BUCK: But there wasn’% time to put it in.

MR. GALLG: The report you are referring to had
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no idata on whether once-through or closed cycle was called
i : . . .
for. Zven if we considered it,-it won’t have any use.

i
-

DR. BUCK: Mr. Galloe, -in making a NEPA balancel‘
what do you include? _

MR. GALLO: The environmental cosfs in both
operation and consiruction.

TR. EUCK: What environmental costs?

MR. GALLO: Costs to the aquatic biota in the
Hudsnn River, “terrestrial impact,*envirohmental costs’tﬁ'
people and all.éf those items.

~ DR. BUCK: The'applicant's réport*we reguested

in 174,*backed up in IBB;-waS'specificairy aimed at the

environmental impact on 1l-.:d and .to pecple -correci?

MR. GALLO: Ko, - the Applicant’s regport was
Specifica11y aimed to its judegment as to which of the
ciosedncyéle.alternatives it thought was the preferred system.
Inc;uded in that assessment was the verious points.

TR. BUCK: It in;luded the various costs?

s

MR . GALLO: Impact to terrestrial and peoplewa
the various alternatives. - - - .

LR. BUCK: Those costs afehnot considered in
that report? o | |

MR. GALLG: They are cbnsidered. ¥ot in terms of

~the Applicant’s revport, -but the Staff made an;independent

assessment of those costs and included them.
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N Tk. BUCK: Prior to receiving the Aprplicant’s

MR, GALLO: That is ccrrect.
DR. BUCK: That is the point I am ecetting at.
The Staff made its judgrent on incomplete information. It

did not have the final applicent’s data on the effect —= -~

‘of the environmental effect on land of the towers or any

closed-cycle cooling. .
MR . GALLC: ThevStaff's judemént on that question
is not final. ,I-repeat,-me recogrize in-the.stipulation
and FES that such a report.will-be fiied, 'and we will issue
é Lraft Environmental Statement, in connéction-to it and-
.offer Opportunitytfordhear*ng in connection with,that..
IR. BUCK: 4Where will you offer another statecment?
¥R. GALLO: It is noted by the Licensing Board
in footnote i@ on page 12 of their initial decision. They

say that the Staff has concluded iv must pretare a.Final

~Environmental Statement in.support of the action it would

take in permittihg modification of the plant to incorporate.
a closéd—cycle system, -and it refers in fcotnotéllz to my
letter of Arril 23, -where 1 say vith reépect to Indian Point
that we have the December 1974 éppliééni'reporfﬂéhdHQé intena

to write a Draft Environmental Statement with respect to

~that report and issue opporturity for nearing and defer in

the same letter auy opinion as to whether the same ground

-

&
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1 rules will apply with respect to Indian Foint 3, -until the

n

Applicant has submitted an identical or modified report

} | 3 as fequired under the stipulation. I won’t hazard to
4 - guess whgthgr‘or not it would be the same or nof. I am -
L] IJQ}?SSC’C{“S elready hard presse;i to See’thclta different result could result
6 '  frop what we did in Indian 2. |
7 DR. BUCK: Indien Point 3 is complete at the
g ﬁoment?
9 ‘ | MR. GALLO: Thre status is at the same rlace
16 = where it was when the ALAB-188 license condition was
11 'incorporated in Indian 2. If it was incompleté then, -it is
. 12 i*n}.complete 0w
@z o CHATRMAN FARMAZXILES: You said earlier phat
14 | you felf the stipulation made up for‘the incompleteness;-
15  MK. GALIO: It is the intent of all the partieé
16 i tﬁat the sivipulaticn condition be imposed as a_licensing
17 5ondition. |
18 ” , | Assuming that h&ppens -~ and that was the premise
19 from whence I am talking -=- zssumine that happehs,ﬂtheﬁ the
20 license will providé the same kind of condition that the
21 Indian 2 license now provides.
22 . CHAIR4AK FARMAKIDES: I think I share Dr. Buck’s

Y]
W~

provlenm here with respect to the point, ‘how can a balance

<4 ve effected with respect to once~through versus closed cycle

[4¥]
3y

unless you have costs and tenefits of each of the two?
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Once you have the costs and benefits of each

of the two alternatives, -you can assess the balance. If

ycu don”t have the costs and benefits of both of them, how
can you in fact cgme up with a balance? | B

MR. GALLO: That is a fair question,

The answer 1s that the cost and benefits that Ir.
Buck is talking about are in this document. The differeﬁce
is as Dr. Buck points out, “the détailedvviewpoint of the
Applicant is not represented in this document.

There is no basis for asserting that:the costs
have not been balanced adequately or we haée inCOmplete
cost—benefit balance as it exists*on“thiS“récord~todaj.

CHAIRMAN FARMAKIDES: I understood you to say
with respect to that difference which Tr. Buckx pointed out, -
was that‘your point that the Staff will come out with an
additional supplement? Eut in the interim, “your point is
—=- as [ understood you -—-is that the stipulation is

sufficient, -is that correct?

MR. GALLO: would you repeat that?
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CHAIRMAN FARMAKILES: The difference that
Dr. Buck pointed out, -trat you alluaded to, -has, -in fact,°

been met for the interim'by the stipulation and in the long

term, by the additional report you will issue.

MR. GALLO: I would modify that to say the shortg
term has been met by the Staff’s evaluation in the Final
Environmental Statement, -not oy the stipulation. A

| The cost benefiting is different. In the Final

Environmental Statement, -what 1s being cost tenefited is

whether you need clcosed or open cyéle,~and the impacts to

mzn and terrestriasl immacts were weighed in closed versus

open cycle.

In the revort filed in Tecember in Indiar Foint
2, and thch'will be filed in Indian Point 3, -tne costs are
balanced as 1o whether or not we Should have 3¢%-foot cooling
tocwers or cvcoling punds or another mechanisnm. ~

IR. EUCK: Are ycu saying under the February 75,

Indian Point 3 FES, no matter what tyme of closed cooling

you were to use, would the cost balance be in favor

of usineg once through cooling?
¥R. GALLO: That is whet I am saying.

LR. EUCK: XNo matter what type of closed cycle

ccoling?

dRi. GALLO: Xo matter what iype..

DR. BUCKX: You are saying if you z¢ in and take

3% T
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~on the river?

91
over the Villaze of Buchanan and about a 628¢-acre area

|
there for a closed cycle pond, -that is better than the effect

MR. GALLO: I didn’t say that.
DR. BUCK: That is what you said.
| MR. GALLO: We don’t need €200 acres, 0T we
don“t need the whole Village of Euchanan. That was not
cést Eenefifed in the environmental:statem,nt.
DR. BUCK: There is a statement on the possibility-

of a pond,

What you come out with, “ycu said no matier what the

situation is+atharef£ect on lard Dby any cooling cycle is gzcing
to be less than the effect on the river.

MR. GALLO: The reascn I say that is because in the

- consideraticon of closed cycle alternatives,-it would seem to

me that the location of cooling ponds could not properly be

determined to occur ;q the Village of Buchanén per se.,

‘TheinOuld have to be located soﬁeplace else because the cost

tenefiting among the various closed cycle allernmatives woﬁ’t

cut into the direction of flooding the Village of Buchanan

Ter se.

“~ LR. blua: #ihere wouid you 1looa it? ™~

MR. GALLO: Wherever an appropriate place 1is

decided. They might have to purp the water. That decision

will Ve made in the future in compliance with the 188 license
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environmental effect on the river?
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N

condition in relation to Indian Point 2.

LR. BUCK: You are saying the overall has been
made == the decision has been made that the envircnmental
effect is less by using once through cooling without kno;ing
what the once throﬁgh cooling type is going to be, -than if
you use —— closed cycle cooling without knowine what the clésed,
cycle cooling is going to be,-ycu are saying no matter what

it is,-you are saying that the effect is less than the

"MR. GALLO: e can maske that assessment because

various cooling alternatives were considered in this document, -

and we don't need the Applicant's envircnznental report of Lecember
to make that assessment.

o

We got it thrcugh our normal processes of the

handling of the eﬁvironmental report submitted by the

Applicant in:ccnnection with In&ian Foint 3.

DR. BUCK: Are you.in the habit ¢f making that
scrt of judgaent woen yoﬁ gnow ihe Applicant isgohx;éégﬁwé;éu
new data? . | T

MR, GALLO? ﬁeil,<the answer te that is,-if that is
in fact the case, -the answer is no, we don’t make judgments
that way. |

we are required to proceed with'Indian Point 3. I

think the Applicant has a right to an expeditious'handling

of the licensing vproceeding.
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¥e found a proper way to handle the Indian Foint
3 probdlem that you described Dr. Buck, -in the same way it
was handled in the Indian Point 2,-and endorsed by this
Abpeal Board. I see nothing impfoper. We are at the saig
place today as we were a year ago in Indian Foint 2.

dhen the Applicant makes his showing, -if he does, -

that closed-cycle cooling is not required, -then the revised

cost benefit considerations that you talk of, -will be recon-

sidered and restudied and restated.

LR. EUCK: Then Indian Point 2 has not been

.cousidered in Indian Point 3%

Your lectter of June 14 is.incorrect?.

MR. GALLO: Our letter of June 14 to the Appeal

- Board indicated we would consider the same issues on Indian

Peint 3. It was based on different data than in indian Foint
2;-because the Aprlicant research program is anp ongoing pre= -
gram, #%e head different data on which to bése itv.

A- That research program i still ongoing. If we are
geling to consider the question of finality of closed cycle, ~
lei’s wait until the research proeram is done. e havé spent

thousands of pazes of record, -and weeks of hearings in Indian

Point 2,-and we decided we didn”t know what the answer was

consequently, -and the conditions provide oprortunity for all

parties to reopen based on the same questions.

This stipulation provides for finelity. That is in
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~the public interest.

i CEAIRMAN FARMAKILES: “r. Gallo.-that is our peint, -

sir. My roint as one member of the Board is, -how can you
reéch a fire judement and come up-with a conclusion that/;
cleosed cyclé cooling system ic the,pceferred alternative,*
when in fact you don’t have the information before you.

MR. GALLO: wWe do have the information before‘us.
Ivam ﬁonplussed, that the Arpeal Boara-seeé the situation
different than in Ihdian Pcint 2.

The underlying environrental report submitted by
the Applicant is a matter cf record. |

What is - not vefore- this- Board or in the Indian
P01nt 3 record, 1$vwhqt is the App};cant S op@nion with respecc
to the preferred close& cycle system. That is a limited
inquiry. |

CEAIRMAN FARMAKIDES° That is one thing; the other
thing is the addltlonnl data that che ﬁppllcant has.
accumulated _

MR. GALLO: Nobody,-not even the Applicant sugzested
that that data - that tre data it has accumulated to ﬂate
is , sufflclent tc make a judewent on 1t.

ChAthAI FARMARIDES: But’ the ‘stipulation has .
already made a judgment on it. | .
_The stipulation to me, -suggests that the jﬁdgment

has been made. In fact, -you pecple have agreed to closed
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cycle cooling before the Applicant’s data has been found.

MR. GALLC: I agree with that assessment.

The same thing was done in Indian Point 2.

The - decision was made by the Licensing Board based on existing

data; the recora was reviewed by the Aprpeal Eoard which
found that the license could be issued subject to certain
conditions.

That Appeal Board did not hold up the licensing of

" Indian Point 2 until the Applicant'research rrogram was

conplete in “78 or “81 or whenever. They acted in the mean-
time. |

We followed the same frameworxk hére,~the~séme’safe~vA
guards and‘same_opportuniﬁy for reopeping the recdfd as the
Appeal Board provides in ALAR 188.v

DR. QUARLES: 1Isn”t there one crucial difference
in that you have foreclosed the oppcrtunity for any further
hearing by the people of Buchanan?
. Indian_Point 2,-1f I read it right -— and it was
cur intent, -that that opportunity is still open until you have
issued your final étatement and given them the Opporppnity.

MR . GALLO:‘ Under indian Point 2, “the village
has the oprortunity in connection with the question of tall
cooling towers, -small cooling_towers,ﬂor cocoling ponds as thg

rreferred closed cycle system —— they can petition the Staff

under 2.206 under the Rules which is the othepr avenue.
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.But they are the only ways they have of requesting
a hearing. They have the same consideration under thié
stiﬁulation.

CHAInMAN FARMAKIDES: The Staff reached a judement-

that you would provide for, -or recommend a closed cycle cooling

system,s The question of what type of closed cycle cooling

system is up for review. But the question of whether or not

'a closed cycle should be used versus a cnce through, -has been

resolved unless the Applicant himself raises it under the

stipulation.

MR. GALLO: Or some other pafty under 2.296
re&uests that consideration.

CHAIRMAN FARMAKIDES: Miss Chasis goes further and
sayS’not.only may the Applicant raise it, -but so may you raise
it. |

You don”t accept that interpretation of that
stipulation? |

I find that extrémely plausiblé.end_perhaps
intentive.

- Mi. GALLC: The answer to the question is that the

stipulation doesn’t provide for it,-so the stipulation didn’t

‘contemplate that the Staff take the initiative to do such a

thing under the stipulation.
Under 2.c%€, “the Staff, -under its own intiative, -can

take action so the mechanism dces exist. It is not clear it
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dogs, It says anj person may file a request.
| Certainly inberent in our regulatory powers,-is the
right to initiate action and the right to initiate orders
to shov cause providing hearing rights in connection theré;éth.
| The fact we can act undef one set of regulations and

not under the stipulation;*to me is unimportant.

DR. CUARLES: Mr. Gallo, -may I go back.

You said, -as ycu read 158,-¢he only opportunity for
hearing is in regard of which type of closed cycle.

On page 12 of this dscision.in Indian Point 2,;
the procedure provides the opportunity for individuals affected

by the action tc reguest a public-heariﬁg and-oppose the aciionm

at a time wken more information is availadle on the‘advantages

of once through and closed cycle cooling systems. That is
what the Appéal board intended.
MR. GALLO: In its footnote it cited my letter,
Hy 1etter~réferred to the Applicant’s report of

1974,{which is limited to,é consideration of the various -

~closed cycle alternatives.

I want 1o also add, -under 188, -of coﬁrse;-the

Avplicant has a right to make a showing'that open cycle is

proper in lieu of closed cycle. In that connection,-as I have

~sald for Indian Point 3, -the Staff would -provide opportunity

for tearing not only to the parties,-tut to other mambers of

the public, ~including the Village of Buchanan.
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DR. BUCK: Mr.Gallo, -on page 4 of your brief you have
& sentence and this is essentially the same point Dr. Quarles
is bringing.up here; in which you state whereas the
Licensing Board’s decision in its memorandum and order é{J
ages 11 and 12 is in connection with the selection of the pre-
ferred method of closed cycle cooling, ‘for egample cooling
ponds, spray ponds, -natural draft,~@echanical draft cooling
tbwers.

Where, -on pages 11 and 12 of the Board’s decision, -

do 'you read ihat?

MR. GALLO: I will start with the bottcm of page 11

whére the Eoard says,-and I am quotine:

"Tne Board nctes further that individua; and
communities not barty to the probeeding and particiﬁated
only by way of limited avpearances, -are concerned
about the impact of cooling towers on. the area in
the vicinity of the plant.

--"Before a closed'cycle system can be comstructed, -
the Applicant must prepare an environment report on the
operation of the system.”

That is referring to, “in my judement, -the stipula-

‘tion requirement.

In the case of unit 2, -the Staff has concluded thai -
it must prevare a Final Environmental Statement in support of

the acticen 1t would take and permitting modification of the
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plqn to incerporate a closed cycle cooling system.

? Footnote 1¢. That letter of mine makes it clear
what we are talking about was the Applicant’s Tecember 1974
report submitted ﬁursuant to the licensing conditions in—ﬂ
Indian Point 2, 'and the scope'of that review was what alterna-
tive of closed cycle system was the preferred one.

LR. BUCK: That is where we have disagreement;~in
the réading of 174 and 188, -which is not that. |

CHAIRMAKFAR;‘»’{AK”IDES: Hr. Gallo, -~thanl you.

Tais is a convenient time to recess for lunch.

In fiew of the time,-let’s reconvene at 2:15.
Is that convenient?

2:32? Let’s reconvene at 2:39.

(shereupon, -at 12:55 p.m., -the heafing was Trecessed

to reconvene at 2:3¢ p.m.,-this same day.)
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AFTEENOON SESSION

2:39 p.m.

CHAIRMAN FARMAKILES: Mr.Clemente,-I think you are

on, -sir. |

ORAL ARGUMEKT OF C.J. CLEMENTE OH BEEALF OF

THE NEW YORK ATOMIC ERERGY COMMISSION.

Mk, CLEMENTE: M¥r. Chairman, -members of the
Board: Tae question and answer sessicn with Applicant and
Staff counsel has taken us,-I think, -beyond the narrow question.
framed in the Board”s order and responded to by all the
rarties, ‘

I would like to say that~I,«basiﬁal&y,rCOnbur-with
the analys;s presented byuStaff coupsel to the Board,"and _
indicate that for our part, -we feei we have preserved the
option of redpening the questioﬁ of open versus closed cycle
in'the latter part of the first paraesraph on pége 3.

That specifically recognizes our right to petition
wnder 2.2%26 for a hsaring,ﬁéhould we determine, -after revieﬁing
the various environmental reports submitted by the ipplicant, -
that somethinz other than a completely closedAcycle system is
warranted.

CHAIRMAN FARMAKXITLELS: Could you cite your authority
again?

MR. CLEMENTE: That part of the stipulation on the

latter half c¢f the parasratrh on page 2, -which says:
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. 1 "Such interiz opreations subject to the

2 following conditions, -none of which shall be

3 interpreted to limit or affect other conditions

4 as imposed by the Atomic Enerey Commission or R

5 other governmental body, -including New York, -in

6 accordance with applicable law.

7. we see that section as retaining ouf»option

8 under the Commission Rule of Practice,-to go forward and

9 féquesi a hearing and get a litigation, -the results of which
19 would supersede this document. _

11 CEAIRMAR FARMAKIDES: You are talking about page

‘ 12 3.,--ithe first paragraph on page 3?

13 _.‘-' . MR. CLE#ERTE: Yes,-r. Chairman.

14 : | In the pagination I have it is page 3 of the

15 étipulation appended tq the Licensing Board's memorandum

16 aﬁi order, | |

17 _Z | CHAIEHAR FARMAKIDES: #11 right'sir.

18 | ' ” Tou feel fhat tﬁe opticn is open as tb yourself, -
19 as well as the Staff ang Applicant,FOr to any other individual
29 - for that matter? | |
21 - That would include the HRFA and SOS?

22 , _ MR. CLEYENTE: And the Mayor of Buchanan.

Do
[N
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i CEAIRMAX FARMAKILES: And the mayor under that same
pa;agraph? |

MR. CLEMENTE: Yes, Mr. Chairman. I would pefceive
that any modification to the situation which is established
by this stiﬁulation obtained by ‘the mayor after-petitioning
the Commission for a hearing would in fact modify what had
been agreed to in this stipulation.

| CEAIRMAN. FARMAKILES: Aséuming the applicant does
not ask for a hearing, “the Staff does nbf ask fov a hearing,<~.
hov under that éentence could the mayor of Buchanan ask for a
hezrine? “Interim operations-éubjectvto the "following ccndi-
tions, -none of which shall be intérpretfa to iimit suchjother
conditions as are.imposed by any,oxher.govarnmental.hndy."” 

I'm extracting the vphrases I think are important
here. What does‘thét say to you that suggestis the mayor of
Buchanan, -not a party to this proceeding,imgy in any event
require or Tequest that the conce through system te compared
as & viable alternative tofhhe closed cycle system?

MR. CLEMENTE: I read that section,-Mr. Chairman, -as
recognizing that»any_@eteréination oﬁtained by_ényone under the
existing Commission rules of,practice.-gpecifically section
2.2@676}‘é;222,-bhe of fhe othef,-woﬁid.in faéfwgbdif& fﬂé._
terms of this stipulation. | |

-~ --——_ CHAIRMAN FARMAKITES: 'I see. You're going to say

what Mr. Gallo said earlier and that is, -under 226, -the mayor
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of Fuchanan could come in. '

MR. CLEMENTE: Yes, -Mr., Chairman.
CHAIRMAR FAEMAKIDES: ©Did ycu have anything else?
MR, CLE-MENTE:. Nothing else, -=sir.

CEAIEMAN FARMAKIDES: 1 have one question.

Earlier you mentioned that you felt this record be-
fore this Aprpeal Board is not lipited tc,-for example, -1 think
you mentioned the transcript of 1 April 1974, -with respect to
the seismic issue. PFerhaps I read more than I should have
into what you had said and I-suggesf you might want to brief
it and you said you would and provide us with such a.brief
shortly. | |

~¥e advised the other parties they can do the same
thing. To put that in context, reflecting a little more of
what you have said,-let me pose this: is it your rosition
that this Beard could‘review the record in Seabrook with
respect to this proceeding and apply ti to this proceeding?
Did you mean to say =-- ' |

MR, CLEMENTZ: Mo, Mr. Chairman,-I did not mean tha?i.
The one constraint I mentioned was that we would not in fact
viclate any vrovision =- any due pfocéss constraint. In the
Seabrook proceeding, -Consolidated Edison is nof & participant
or party,:nor have they had a chance to comment on the posif’}
tions of the Staff or aypplicant in that proceeding}

CLAIRMAN FARMAKIDES: You mean that record that
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relates to Indian Foint 3 regardless of where it is as long as
it’s in the Commission now.

| MR. CLEMENTE: Yes,-ana as long as everyone has had
the opportuqlty to speak oL the svecific matter that has been
presented. I construe our petition to the Comzmission with
appended affidavit as that type of evidence. I would construe
the reporis submitted to this Board -- I think this Board
should taxe the report for more than just the fact that it

exists. They would like to see if it substantially pertains

to any of the decisions they are required to make.

CHAIRMAN FARMAKILES: Your position is limited to
Indian Point 37

ME, CLZMENTE: Information upon which under the
Administrative Informatién Act either the Eoard gives the
parties notice it will take notice of, -or that which everyone
has had a chance to address on its merits.

CHAIRMAN FARMAKIDES: A1l right,;sir. Thank you, -
sir. | |

Mr. Voiet.

ORAL ARGUMEHT OF HARRY VOIGT, OK BREALF

OF TEE APFLICANT.

MR. VOIGT: #r. Chairman, Members of the Board, -I
stated tu you in my introductory remérks this morning that the
egollations leading to the stivulation which is before this

Board were commenced as a result of and guided by prior
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decision of the Appeal EBoard in ALAB 188.°

In lockineg back at that decision,-at page 406 of the .
RAI, -1 draw your attention to this statement: For the reasons
given in the text, -we conclude that ﬁay 1,-1979 is a reéébnable
teatative date for us now te establish for the termination of
operation with once througs cooling if the final decision is
that the tower must be constructed.

Now,fwith out entry into ihis gstipulation and the
company’s intention with respect to the étipulation is the
same &s that quotation that I just read to you from ALAE 188, -
the stipulation is s determination'as of now that once through
cooling-can only continue for the periodaof time-petmitted.

It's by no means the COmp?ny's view a final deter-

"mination that a coolinz tower shouid be built. That ié the
reason .why the cempany has vigorously_insiéted in Indian Point
2 znd Indian Point 3 that it should be given a reasonableA.
opportunity in which to complete its rescarch program. 1t”s
the research program in the view of the company that will pro-
vide the adaitional infermation that is necessary tc make an ,
authoritative resolution of this probvlem. 5

CEAIRMAN FARMAKXILES: Ycu're‘saying to me,-sir, -you

are buying iime of rougnly 5 years? - ;
| MR. VOIGT: That’s correct.

CHAIRMAX FAREMAKIDES: 1In exchange for what, -sir?

MR. VOIGT: In exchange for a commitment to go ahead
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with tne towers if we cannot support our position at the end

-

of that time rather than relegating the whole basic question
and all of the problems that were befcre this Board in the

Indian Point_Z case,

Another factor,-of course,-is the saving of time

o

and money that would have been involved in going ahead and so
relegating all of those issues. It was the company’s judement, -

as I stated this morning, -that not enough had happened -— --

O© O N O O » W

fhere wasn’t enoush new data following ALAB 188 to give the

[y
NN

companry a very good chance of substantially chaneing the re-

(oY
-

csult.

Eut given the opportunity to accumulate more data

[WEY
n

13 in the passage of more time and very importartly,~actually

14 ~operatiné experience from.Indian Foint 2, -we should be in a

15 much better position to make a predictive judgment 2 or 3 years
16 frbm new.

17 Now, -that leads me back to the sbecific question

1 " which the Board posed in its letter of July 5. Whether the

19 proposed stipulation rrecludes an oﬁportunity for a hearing at
2¢ the behest of any eiisting party or any other person relative
21 to the cost-benefit balance of a once through cooling system

22 compared to a closed cycle cooling systenm.

N
(o3}

Gentlemen, -the answer to thaet question is yes, ~the

T 24 stipulaetion does preclude such a hearing at this time. As

25 Miss Chasis stated in her argument, <“the parties have resclved
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the issue for now. |
| Now, -the Board has expressed its concern that ver-
haps there wasn’t an adequaté opportunity for a hearing before
the stipulation was adopted. It seems t0 me that the ané;er
to that lies in the Commissioh's whole regulatory process.
The opportunity for a hearinz on this issue aroée
in October of 1972, -when public notice was given. Of course, -
in the case of the Villaze of Buch#nan,ithe notice was not
oniy vublic. -but personal; At any time thereaftcr,-thrbugh

and includine the A»ril 1 hearings, -any other party could

have reguested the right tc intervene and present a different

point of view on the question of aguatie damage, -the cost-

benefit, “ihe possibdle harm that could arise,from_a'coolingf

tower.

0f course, -a party who came in late in the gane
would have had to bear the burden of justifying that basis.

We know as a practical matter that the Commission has been

" fairly liveral in allowing.intervention where there’s 2004

cause.
In our view,-there was amrple opportuniiy'for a hear- .
inz on this question. But the opportuﬂity has not passed.
The only people who souéht a hearing are the parties and the
parties got together and hammered out an -agreement which 1is

satisfactory and met the very sharply ccmpeting positions that

Wwere presented.
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Now, -any other person could have requested to
become a party. bbviously,-if they had done so, “we would have
te include them in the negotiations and perhaps put in dif-
ferent accommodaticns in thét situation. Perhaps we couian’t
have achieved a stipulation under those circumstances, -but
there was ample opportunity for a hearing on this guestion
ancd novody asked for it. |
| Now, “as far és the future is concerned, -there will, -
aé fhe.other attorneys have pointed out, -be various possible
opportunities for further hearings, Certainly the company’s
present intention, -unless the research program proves the
cohtrary,;wouid be- to apply for a modificaticn of the~license
- conditicn. It that is done, -then the issue'willAbe_reopened.‘.

| CEAIRMAX FAEMAKiDES: _Miss Chasis this morning indi-
cated that the Town of Buchanan had been served with the
sfipulation,. #ho, in fact, -affected that service?

MR. VOIGT: We checked our records at the time that
roint was Erought up, ‘Mr. Chairman, It does -not affirmatively
arpear that a copy of the stipulatibn was transmitted to the
mayor at thé_time if was tendered to the Licensing Board.
However, -shortly thereafter, -the Licensiﬁg Foard gave putblic
notice of the stipula;ion. I weuld assume that that notice
was sent to the mayor as well as published in the Federal

Eezister.

LR. BUCK: To you happen to know the date, -Mr. Voigt?
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MR. VOIGT: We will check it. The hearing was set
Afor Februvary 6. We will get the date. In addition, -the stipu-
lation was a very preominent feature of the Final Environmental
Statement. That>ﬁas given to the toﬁn. |

So,-I don’t think —- quite apart from the fact that
everycne who has paid any attention to this proceeding has
known for years that cooling towers were the central issue.
I don”t think there can be any coniention that the town was |
not on actual notice at a time where it still could have come
in, -concededly (sic) late and conéededly bearing a burden cf
Justification, “but certainly early enough that it could have
obtained counsel, -which it has subsequentlj.done and;interm
vened. A ) | |

IR. BﬁCK: You don’t believe the Februar& 5 ietter‘
tc the Commission wasvin_essencé & statement they were cppos—
ing this. It was written by the mayor c¢f the town. Was this
not a statement to flag the opposition ¢f the itown that should
have been given furtner attention?

MR. VOIGT: Ir. Buck, “it”s difficult¢ for me te re- ,
stond to this because I didn’t cet a copy of the letter. To
ny knowledge —= - |

DR. BUCK: fThis didn’t get in the record. It was

found in the regulatory decket and not the case docket. This

J

is what’s bothering me. If one looks at this fromr the point

of a town suddenly waking up that something is happening and
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the letter comineg in -- I have seen cases where a person is

given all xinds of opportunities to intervene or saying

whetner they want tc be a limited appearahce == but here is
nothing else on fhe record but a letfer from the maybr ténthe
Lirector of Licensing.

This is the paft that bethers me. The further
thinking that bothers me is the apparent problem you have with
the zoning'situation. Is that just assumed that we can.ride
roughshod over the zoning laws, -or what happens in this case?

MR. VCIGT: In the case of Indian Point 2, -the com=-
parny’s application for zoning variance has been officially
aenied by the Village Board. | ﬁ

CEATRMAN FARMAXIIES: For a zoning variance to con-
struct what? |

MR. VOIGT: Natural gas cooling tower.
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CHAIRMAN FARMAKILES: That has been denied and
ycu would assume that would be denied with Indian Foint 3%

MR. VOIGT: I do assume that,-but you can’t make

that assumption based on what they said in their decision.
They said in effect this is premature. You don’t have a2 final
order from a Nuclear Resulatory Commission that directs you

to build a cocling tower,-so why should we give you adjoining

variances?

CHAIRMAX FARMAKITES: Let’s assume you have a‘

decision and you go for the variance. That variance

would be issued bty the Town of Buchznan. In that instance

the town would have the imgact not only c¢f a party,-but of &n

adjudicator. _ '
| MR, VOIGT: That is essentially correct. That may
te one of the reasons, -very well, -they decided not to
iﬁtervene, They are not beund bty anything the Commission
does. They have never made themselves a pérty to the
Commission proceeding. If fhey can make their refusal to
grznt a variance stand up on judicial review, it would apgpear
they are sort of in.the driver”’s seat.

CEAIRMAN FARMAKILES: How about EFAL? Are they

getting involved with the cooline tower question?

MR. VOIGT: The company has applied for water
rermits as of course it must, -discharge permits for both

-~

units. LPA has issued permits. The vermit for Indian Point 2




4]

o &) > A

O ™ =

112

~requires the cessation of ounce- through cooling in 1979 just
as ALAB 18 does. Permit for Indian Point 3,1 believe, -was
issued yesterday. I suspect the document will have a compa=
rable tyrte of proéision in it. N .

The company has requested an adjudicatory hearing
with respect to both of these.

CHAIRHAN FARMAKIDES: ©Refore EPA?

KR. VOIGT: TYes.

CHAIRHAH FARMAKIDES: Would EPA”s decision in that
regard.be final? Would they have primary jurisdiction in that
question?

. VOIGT: That is a difficult inquiry,+
Mr. "hairman. I think thoy would taxe the p051t10q they
dia, ACtUdllV. ‘one of the purposes of a reguest for en
adjudicatory nearing is to at leasﬁlcqnvince them to put us on
the same schedule and to harmonize to scme extent the
cenditions of tneir permit andjthe conditinos impcsed by this
Commission, |

(The Bdard conferring.)

CHATRMAN FARMAKIDES: Would you mind if we
a recess for five minutes?

(Recess.).

CHAIRHAN FARMAXILES: HKr. Voisgt,-did you have any¥

thing else?

MR. VOIGCT: Just a couple of conciuding points, -
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Hr . Chairman.
! Mr. Gallo did say in his presentation on this
question that the stipulation provides for finality. Obviously
we disagree with that éonstruction.-unless it’s limited ﬁb
the construction I described fo you éentlemen a few minutes
ago. It”s not final any more than ALAE 188 was final. It
does effectively Tostyrone the ultimate resolution in a manner
all pérties agree will enable us to:maké'a nere intelligenx
decision at some fufure'tiﬁe.
Finally,~1 want to respond to Mr. Clemente’s
éssertion that the affidavits appended to his application

snculd be considered as evidenée.l I dqfnot think that is

proper, The motion was not a substantive motion. It was a

procedural motion. We have responded to it as such. We made
no effort to Cbntrovert the statements in the affidavits, -
nor, -of couréé,»have we éver nad the cpportunity to cross-
examine Ir. Tavis concerning any c¢f his remafks.

Those to me are‘gimply a statement of position

tha

cr

by the State. They are not evidence in the sense tha
transcript of this hearing is evidence. |
Thank &bu.'.'- -
'CHAIRMAX FARMAKIDES: iiss Chasis.
REEUTTAL ARGUMENT OF SARAE CEASIS, -ON BEEALF
_OF SAVE OUx STRIPERS AKT HULSOXN RIVER FISEERMEN’S

ASSOCIATIOXN.
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MS. CEASIS: First I would like to say it’s the
understanding of HEFA and SOS that the decision is final as
set out in the stipulation in this sense: that no further
action is required from thne Commission, -abtsent incorporéfion,
of the terms of the stipulation into‘the license, -unless
there is an applicaticn for an amendment to the license. In
other words, there is no further action required in order to
iﬁpose the closed cycle coolinz requirement. |

It"s with this understanding we entered into the
stipulation and it’s essential thet that be made clear.
Otherwise iﬁ really runs contrary to the understanding of one
of the parties to that stipulation. | |

| CHAIKMAN FARMAKILES: Insofar as I understood you,-
tne p01nt you made was application for amendment could bo
effected not only by the Applicant or licensee, -but also by
the Nuclear Regulatory Staff. '

MS. CHASIS: My position on that derives frdm
paragzraph 5 of the stipulation, -which states in the event
that the Regulatery Staff proposes any modification of the
lizense cqndition set ferth in parazrarh 2 of the stipﬁlation

pursuant to subparagraph-(a) of said Commission or others, -the

Regulatory Staff shall issue a report setting forth the

prorosed change and the basis therefor,

It provides that following the service of that

‘recommendation the procedures which trigger the oprortunity
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for parties to request a hearing under paragraph é(b) come
vinto effect.

So that is what I was referring tc when I dis-
cussed the ability of the Regulatory Staff to trigeer thé'
hearing requirement set out in the stipulation.

¥ith respect to the Board’s concerns evidenced
by the questions Qith respect to KEPA,*l-would like to say the
followirng: that my understanding of that Act and what it
requires mandates that an agency is to take into account rrior
1o making a decision the cost and benefits of the proposed
action,-imfact of alternatives tc that action. I think it’s
clear that-the Staff and the Licensing Ec&ri in fact did that
in a full and ccaplete mapner.

I would like to makevclear that the Licensing
Board in incorporating the stipulatin in fact did have a
Staff evaluation of the cata ir the Lecember 1974 report on
effects of alternate closed cycle systems btefore them., That
wes subtmitted with a cover ietter from Mr. Gallo to the
Licensing Board and served on 21l parties. It”s entitled
"NRC Staff HResponse %to Limited Appearance Statements .
Regarding Environmental Impacts Asscciated with Closed Cycle
Coolineg Systems. |

| LR. BUCK: That was a comment on the Applicant’s
rerorti. |

MS. CHASIS: That’s right.
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E In otker woras,-it included Staff evaluation of

thé -= 1t was really directed toward the comments made by
people who appeared at the April 1 and 2 hearings. Included
in that was --— -- ‘ | )

ﬁR. BUCK: I don’t understand that to have anything
to do with -~ exzcuse me a moment.,

(Pause.)

I see you’re correct as-far as Iﬁdian Point % 1is
concerned. However, from what Mr. 2allo was saying this
morning,fthisldées not apply to.Indian>Point_3 or auy fﬁrther

situation, -
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MS. CEASIS: Wrhat I am saying is that the
'Licensing Eoard in approving the stipulation and including

its term into the license for Indian Point 3, -had before

it a staff evaluﬁiicn of the data coﬁtained in the
December “74 revorts sutmitted by Con Edison in the Indian
Point 2 praceedinz. |

That was submitted by way of a letter, -cover
letter from Mr. Gallo to the members of the Licensing Board
on April 29, -1975.

MR. BEUCX: That was the report attached tc this
letter?

MS. CHASIS: Trat is risht.

IR. BUCK: May I ask whyAwas the report not
put in evidence? ¥Was there a reasén giveh for nct putting
the report in evidence?

MS. CEASIS: It was submitted after the clote of
the hearing. I presume it comprises part of the record that
tke Licensinz Board based its decision omn.

DR. BUCK: Wasn’t the repcert issued in Lecember?

n B4 report was not put into evidence.
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That is up to tne applicant,-and I think they should be asked
that question. |
I would 1ikxe to emphasize that a lot is made of

what are the effects of clesed-cycle systems. There has
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never been, and if the evidence exists,~1 al sure the
Applicant would have sutmitted it, -eany serious demonstratle
environrmental imvact from the wet natural draft cooling
towers, “the alternative preferable system. .

| There was complete'and full addressingvof thosé_
issues in both the Final Environmental Statement and then
by the subsequent staff evaluation.

DR. BUCK: The Final Environmental Statement
issued in February iade no'reference to the Applicantfs
report of Leceambsar. |

MS. CHASIS: But I think the issue is not what
is technically what is-in the Final Environmental Statemenf.-
but has the stafftevaluated the data that exists?

TR, BUQK: And if I may say so,-have they
distrivuted it for comments?

MS; CHASIS: They have put it in the record now.

TR, BUCK: . -That is not distributiﬁg it for
comment. .‘

MS. CHASIS: The point is that the Licensiag
Board which in effect has to make. the ultimate déciéion and, -
of coursé,-it is reviewed by you, -but the Licensing Board
had before them ektensive analyses bf thé‘siaffwin the Final
Environmental Statement,afurtherlanalyses-in this report

tnat I have just mentioned, -and the positions as laid out

in the limited appearances of the kayor and other parties
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with respect to the effect of alternate systems.

[N

2 I think thet satisfies the requirements of

3 NEPA fully and completely, -and i therefore think there hag

4 been adequéte consideration by the Licensing Board in terms

g of its incofpcraiion of the stipulation.

6 IR. BUCK: We will await the Final Ehvironmentél

7 S;atement on Indian Point 2 ang see_what happens.

8 H5. CHASTS: I wish to reiterate that it is the --

9 it is only acceptable to BRFA and SOS that the stlpb‘at cn

19 be read to vrov1de for 1nsta11at‘on of - closed—~cycle

11 | cooling with no opnortunlty for a full reopenlnc cf cost- -
‘ 1z bpneflt relative to once-through versus’ ulosec cycle ab°ent

13 ‘application 2y the licensez. -absent some kind of psopoesal

14 for modification by the staff rursuant to the stipulation.

15 It is only on those terms that we are willing

16 td stick with tie stipulation. If that is rejected, -then

17 the gtibulation must Tall and we will have 16 go to full"

18 kearineg. That is the fifm gosition of the Innervenoré in

19 this proceeding. |

2D ' CHAIRMAR FﬁRHAKlﬁES: Thank you°

21 ‘ nEBUTTAL ARG dMLWT OF JOSEFH GALLJ -OCN EEZEALF OF

22  HUCLEAR RE:ULATORY uOWMIsQION -

0
W\

MR. GALLO: Just a couple of short remarks, -Mr.

24 Chairmen.__

25 To get the last word on this question of finality, -
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if I can use an analcg that Qas usea here this morning, -the
staff views the stipulation represents a final resclutiorn
of fhe problew with respect to once-through or open --
once-through or closed-cycle coolinz subject to a conditibn
subsequent being in the right of the Applicant to come in
within the schedule set forth to make & showing that once-
through cooling is indeed desirabdle and appropriate.

There is not disagreement among the parties.

It is just a semantic difference in character.

CHAIRMAN FARMAKIDES: There is a difference in
. the sense that Ms. Chasis contends -- and I_think perhaps
rishtly so — that the staff also has that opportunity.
| MR. GALLO: A1l rizht.

Finally, -on the guestion of the examination of
terrestrial impact and impact to the people, -namely from
cocoling tower operation, -T would cite specifically Appendix
G to the Znvirconmental Statement as an evaiuation of those
iipacts with respect to meéhanical-draft cofling'towers and
a4lso-to the report attached to my 1étter of April 28 by
Kr. Dineer (?) which is an assessment of those same impacts.

I have to disagree with zy sister, -Ms. Chasis, -
-thié repori does not rerresent an evaluation of the
Avplicant”s December 1974 report. Obviously, ‘we had the
report in mind. Mr. Dinger,-who wrote the report, -had the

Applicant”s report by that time and was aware of what it said.
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This represented an elaboration ¢f the impact

‘as the staff independently evaluated in the impacts in the

Final Environmental Statement and Aypendix G.

DR, BUéK: Mr. Gallo,~W0uid ycu 40 me a favor:”
This February & letter from Mayor_Buchénan,”would,you see
if you can find follow—up correspondence on that letter
and send it to the Board?

MR. GALLO: I would be pleased to do that.

CEAIRMAX ¥FARMAKIDES: That ends the gquestion, -
as far as the Board is concerned;

We appreciate the presentation the pariies have

This concludes ths orel argument today.
Thank you.
(¥hereupon, -at 3:12 p.m., “the hearing was

ad journed.)






