UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
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(North Anna Power Station, Unit 3)

NRC STAFF ANSWER TO “DOMINION’S MOTION FOR RECONSIDERATION
OF LBP-09-27 AND REQUEST TO HOLD DISCLOSURES IN ABEYANCE”

Pursuant to 10 C.F.R. § 2.323(c), the staff of the Nuclear Regulatory Commission (Staff)
hereby answers “Dominion’s Motion For Reconsideration of LBP-09-27 And Request To Hold
Disclosures In Abeyance” (Applicants’ Motion), which the Virginia Electric and Power Company,
doing business as Dominion Virginia Power (Dominion), and the Old Dominion Electric
Cooperative (ODEC) (collectively Applicants) filed in the above-captioned proceeding on
December 7, 2009. For the reasons set forth below, the Staff supports the motion.

BACKGROUND

On June 26, 2009, the Blue Ridge Environmental Defense League (Intervenors)
requested the Atomic Safety and Licensing Board (Board) presiding over this proceeding to
admit a late-filed contention (amended Contention 10) regarding the Applicants’ plan for
management of Class B and Class C low-level radioactive waste (LLRW). “Intervenor’s
Amended Contention Ten” (June 26, 2009) (Intervenor’'s Amended Petition). A portion of
amended Contention 10 challenged a statement in the Applicant's Combined License (COL)
Application for North Anna Unit 3 (Application) to the effect that improved fuel performance
could reduce the volume of LLRW to be stored at the proposed facility. /d. at 7-8. In support of

this portion of amended Contention 10, the Intervenors offered an affidavit in which the affiant
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claimed that “the Applicant’s volume estimates for radioactive waste storage are in fact too

small, and not at all the conservative estimates they attempt to portray.” “Declaration of Arnold
Gundersen Supporting Blue Ridge Environmental Defense League’s Contentions,” [ 18

(June 26, 2009). The Intervenors did not claim that the Applicants were departing from the
application for certification of the ESBWR design referenced in the COL Application in regard to
the total amount of LLRW to be stored at the proposed new reactor. See id.; Intervenor’s
Amended Petition at 7-8.

In answering the Intervenor’s request for admission of amended Contention 10, the
Applicants responded to the Intervenor’s argument that “the Applicant’s volume estimates for
radioactive waste storage are in fact too small” by stating that it mischaracterized the
Application, failed to present a real challenge to the waste volume estimates, and impermissibly
challenged the ESBWR design control document (DCD). “Dominion’s Answer Opposing
BREDL'’s Contention 10” at 9 (July 21, 2009). To support this argument, the Applicants
identified the volume of LLRW to be stored at the proposed new unit as that identified in
Table 11.4-2 of the ESBWR DCD and argued that the volume of such waste would be
determined in the rulemaking on the certification of the ESBWR design. /d. at 10. The Staff
answered the Intervenor's Amended Petition in the “NRC Staff’'s Answer to Intervenor’s
Amended Contention 10,” dated July 21, 2009.

On November 25, 2009, the Board issued a “Memorandum and Order” (Admitting
Contention 10 in Part) in which it granted the portion of Contention 10 that relates to the
Applicants’ purported assertion that increased fuel efficiency will reduce the volume of Class B
and Class C LLRW. Virginia Electric and Power Co. d/b/a Dominion Virginia Power and Old
Dominion Elec. Cooperative (Combined License Application for North Anna Unit 3), LBP-09-27,
70 NRC ___, slip op. at 26-28 (Nov. 25, 2009). The Board decision in LBP-09-27 sets forth the
background leading up to that decision, which need not be repeated here. See id. at 1-5. On

December 7, 2009, the Applicants filed their Motion for Reconsideration of LBP-09-27.
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DISCUSSION

A. Legal Standards for Motions for Reconsideration

A petition for reconsideration must demonstrate a compelling circumstance, such as the
existence of a clear and material error in a decision, which could not have been reasonably
anticipated, which renders the decision invalid. 10 C.F.R. § 2.323(e); see Consumers Energy
Co., Nuclear Management Co. LLC, Entergy Nuclear Palisades, LLC, and Entergy Nuclear
Operations, Inc. (Palisades Nuclear Plant), CLI-07-22, 65 NRC 525, 527 (2007). Petitioners
seeking reconsideration must demonstrate clear error in the decision, must do so by raising new
arguments, and must not previously have been able to make those arguments.” See Palisades,
CLI-07-22, 65 NRC at 527.

B. The Applicants’ Motion Meets the Substantive Requirements of 10 C.F.R. § 2.323(e).

In their Motion, the Applicants describe the portion of the Board decision in LBP-09-27
that relies on the Application § 11.4 statement, “[t]his section of the referenced DCD is
incorporated by reference with following departures and/or supplements.” Applicants’ Motion
at 8. The Applicants argue that the Board conclusion that the Intervenor did not challenge the
waste volume estimates in the ESBWR DCD but challenged the COL Application is based on
the above quotation of Application § 11.4.2 Id. As the Applicants indicate in their Motion, the
volume of LLRW the Applicants anticipate storing at their proposed new reactor is identical to

that volume of waste identified in the ESBWR DCD. [d. at 7-9. The Applicants state that they

' Under Commission regulations, a motion for reconsideration is limited to ten pages in length.

10 C.F.R. § 2.323(e); Palisades, CLI-07-22, 65 NRC at 527. A party filing a motion exceeding the ten
page limit may be forced to refile the motion, or the tribunal before which the motion is pending may deny
the motion or consider it on its merits. See Palisades, CLI-07-22, 65 NRC at 527. In Palisades, the
Commission considered an intervenor’s motion for reconsideration that exceeded the page limits on its
merits but denied the motion. See id. The Applicants’ Motion exceeds the ten page limit by two pages,
but includes an ancillary request for the Board to hold in abeyance the parties’ disclosure obligations
relating to amended Contention 10 (Motion at 3, 11-12). The Staff submits that forcing the Applicants to
delete part of the Motion and refile it (or separately refile the request to hold the disclosure obligations in
abeyance) does not appear to serve any useful purpose. The Board here is not compelled to deny the
Motion and should follow the Commission’s practice in Palisades and consider the Motion on its merits.
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have not taken any departure from the waste volume estimate in the ESBWR DCD. /d. at 8-9
(citing Application, Part 2, Rev. 1, § 11.4). The Applicants suggest that the Board may have
overlooked the Departures Report in the Application, which demonstrates that the Applicants did
not depart from the estimated waste volumes in the DCD. Applicants’ Motion at 8-9.

The Staff agrees with the Applicants’ view that the Board, in its decision in LBP-09-27,
may have misapprehended the statements in the Application regarding the potential for reduced
volumes of LLRW due to improved fuel performance as a departure from the DCD. The Staff
submits that the Applicants could not have reasonably anticipated the Board’s view in this
regard. Accordingly, the Applicants did not previously have the opportunity to make the
arguments on this subject set forth in their Motion.

With respect to the § 2.323(e) requirement that an asserted error in a decision must be
material to that decision, the Applicants argue that the Board’s determination of the materiality
of the Intervenor's amended Contention 10 (under 10 C.F.R. § 2.309(f)(1)(iv)) is “dependent
upon the permissibility of challenging those waste volume estimates in this proceeding.” Id.
at 8. The Applicants argue that since these waste volumes are specified in the ESBWR DCD,
which is incorporated into the Application without departure in this respect, the waste volumes
are not subject to challenge in this proceeding. Id. at 9. The Applicants argue further that since
the Application does not depart from the waste volumes stated in the DCD, there is no basis for
the Board conclusion that “if Dominion has underestimated waste volumes, this raises the
question whether Dominion will ‘control[] and limit[] radioactive effluents and radiation exposures
within the limits set forth in [10 C.F.R. Part 20].”” /d. (quoting LBP-09-27, slip op. at 27).

The Staff agrees with the Applicants, since the Board’s conclusion that the Intervenor’s
dispute with the Application is “material to determining whether the [Application] complies with

NRC regulations” (LBP-09-27, slip op. at 27) depends on the whether the Applicants relied on

% The Board stated in this regard that “[] we disagree with Dominion’s claim that [the Intervenor] is
challenging the waste volume estimates in the DCD.” LPB-09-27, slip op. at 28.
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improved fuel performance to estimate quantities of LLRW. The Applicants have always
maintained that they do not rely upon (“credit”) improved fuel performance in estimating or
providing waste storage capacity. See Applicants’ Motion at 10. Accordingly, the Staff agrees
that the Board’s seeming misapprehension in regard to improved fuel performance is material to
the Board decision in LBP-09-27 to admit part of Contention 10.

Since the Applicants rely on the ESBWR DCD to specify the volume of LLRW, they
argue that the issue of whether they have accurately explained the “quantities of radioactive
materials expected to be produced in the operation” of the proposed facility, as posited by the
Board (see LBP-09-27, slip op. at 27), is not cognizable in this proceeding. Applicants’ Motion
at 9. In this regard, NRC regulations provide that “[e]xcept as provided in 10 CFR 2.335, in
making the findings required for issuance of a [COL]. . ., the Commission shall treat as
resolved those matters resolved in connection with the issuance . . . of a design certification
rule.” 10 C.F.R. § 52.63(a)(5). Accordingly, the Applicants are correct in their argument
(Applicants’ Motion at 9) that a proposed contention seeking to raise an issue on a design
matter addressed in a design certification application should be resolved in the design
certification rulemaking, and not a proceeding on a COL application referencing the design
certification application.® See “Statement of Policy on Conduct of New Reactor Licensing
Proceedings,” 73 Fed. Reg. 20,963, 20,972 (Apr. 17, 2008). In view of the above, whether
waste volumes are less than that identified in the ESBWR DCD due to improved fuel efficiency
or some other reason is immaterial to a decision on the adequacy of the Application, and the
Board’s decision in LBP-09-27 to the contrary may be invalid.

In view of the foregoing, the Applicants have identified an apparently clear error in the

Board’s decision in LPB-09-27, the apparent error is material to the Board’s decision, the

® The Board decision in LBP-09-27 could be read to identify the potential for waste volume reduction as a
“supplement” to the ESBWR DCD. LBP-09-27, slip op. at 28. In the absence of a departure from the
ESBWR DCD with respect to waste volume, however, designation of this information as a “supplement”
does not override the provisions of 10 C.F.R. § 52.63(a)(5).
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Applicants did not have the opportunity to address the apparent error in its previous filings, and,
therefore, the Board’s decision in LBP-09-27 to admit a portion of Intervenor’s Contention 10
may be invalid. In addition, the Applicant propounded new arguments in its Motion regarding
these points. Motion at 7-11. Accordingly, the Motion meets the substantive standards for
motions for reconsideration in 10 C.F.R. § 2.323(e).

C. The Applicants’ Request to Hold Disclosures in Abeyance Should be Granted.

While the Staff is prepared to satisfy its disclosure obligations during the pendency of the
Motion, the Staff supports the Applicants’ request to hold the parties’ disclosure obligations in
abeyance until the Board rules on the Applicants’ Motion, provided that this includes the Staff
obligation to update the hearing file in this proceeding.

CONCLUSION

In view of the foregoing, the Applicants’ Motion for Reconsideration should be granted.

Respectfully Submitted,

ISigned (electronically) by/

Robert M. Weisman

Counsel for the NRC Staff

U.S. Nuclear Regulatory Commission
Mail Stop O-15 D21

Washington, DC 20555-0001

(301) 415-1696
Robert.Weisman@nrc.gov

Dated at Rockville, Maryland
this 17" day of December, 2009
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