
 
 
 
 

RULEMAKING ISSUE 
(Affirmation) 

 

December 31, 2009        SECY-09-0189 
 
FOR:    The Commissioners 
 
FROM:    R. W. Borchardt  

Executive Director for Operations 
 
SUBJECT:   FINAL RULE:  10 CFR 51.22, “CRITERION FOR CATEGORICAL 

EXCLUSION; IDENTIFICATION OF LICENSING AND 
REGULATORY ACTIONS ELIGIBLE FOR CATEGORICAL 
EXCLUSION OR OTHERWISE NOT REQUIRING 
ENVIRONMENTAL REVIEW” (RIN 3150-AI27) 

 
 
PURPOSE: 
 
To request Commission approval to publish in the Federal Register a final rule that amends the 
categorical exclusions in Section 51.22 of Title 10 of the Code of Federal Regulations (CFR). 
This paper does not address any new commitments.   
 
BACKGROUND: 
 
The Commission approved the publication of the proposed rule in the Staff Requirements 
Memorandum (SRM), SECY-08-0115, [“Proposed Rule:  10 CFR 51.22, Criterion for 
Categorical Exclusion; Identification of Licensing and Regulatory Actions Eligible for Categorical 
Exclusion or Otherwise Not Requiring Environmental Review,”] dated September 11, 2008.  The 
proposed rule was published on October 9, 2008 (73 FR 59540) with a 75-day comment period, 
which ended on December 23, 2008.  Four comment letters were received.  The commenters 
included a member of the public, two State organizations, and one industry organization.  The 
comments are discussed in detail in the Federal Register notice (Enclosure 1). 
 
 
 
 
CONTACT:  Cardelia H. Maupin, FSME/DILR  
          (301) 415-2312 
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DISCUSSION: 
 
The final rule amends the 10 CFR 51.22 list of categories of actions which do not require an 
environmental review under the requirements of the National Environmental Policy Act of 1969 
(NEPA) because they have no significant effect on the human environment, either individually or 
cumulatively.  The rule clarifies the scope of the existing categories of actions and adds new 
categories of actions that have consistently resulted in a finding of no significant impact 
(FONSI).  The amendment will minimize inefficiencies and inconsistencies in the implementation 
of U.S. Nuclear Regulatory Commission’s (NRC=s) regulatory program.  Specifically, these 
revisions would obviate the need to prepare environmental assessments (EAs) for NRC actions 
that are minor, administrative, or procedural in nature (e.g., no increases in releases/uses of 
radioactive or chemical materials), and for which the NRC has consistently determined a 
FONSI.   
 
The final rule reflects regulatory experience gained since the development of this regulation in 
March 1984.  Prior to this amendment, there had been no comprehensive review and update of 
§ 51.22 since its initial development.  In addition, the amendments are based, in part, on the 
Council on Environmental Quality (CEQ) September 2003 NEPA Task Force Report (Task 
Force Report) AModernizing NEPA Implementation,” http://www.nepa.gov/ntf/report/pdftoc.html.  
The Task Force Report notes that the development and updating of categorical exclusions by 
Federal agencies occurs infrequently and recommends that Federal agencies examine their 
categorical exclusion regulations to identify potential revisions that would eliminate unnecessary 
EAs.   
 
The Task Force Report recommends that agencies evaluate past EA/FONSIs for particular 
categories of actions to develop new or broaden existing categorical exclusions.  To comply with 
this recommendation, an NRC search of files for EA/FONSIs completed during the 20-year 
period from 1987 to 2007 was conducted.  The search revealed that more than 1,500 actions 
resulted in EA/FONSIs.  The staff conducted an in-depth review of the EA/FONSIs issued 
during the period 2003-2007.  That review identified several recurring categories of regulatory 
actions that are not addressed in 10 CFR 51.22, and have no significant effect on the human 
environment, either individually or cumulatively.  These categories of actions are included in the 
final rule.   
 
The final rule was assessed against the NRC's strategic performance goals.  The rule will not 
adversely impact the agency=s goals to ensure: (1) adequate protection of public health and 
safety, security, and the environment, and (2) secure use and management of radioactive 
materials.  Categorical exclusions only apply to actions with no potential significant effect on the 
human environment.  By eliminating the preparation of unnecessary EAs, which delay 
regulatory actions, the proposed revisions will support the NRC=s goal of ensuring that its 
actions are effective, efficient, realistic, and timely. 
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AGREEMENT STATE ISSUES: 
 
NEPA applies only to Federal agencies.  This rule will not have any impact on Agreement 
States= regulations.  Therefore, Agreement States will not need to make conforming changes to 
their regulations.   
 
RECOMMENDATIONS: 
 
That the Commission: 
 

1. Approve for publication in the Federal Register the enclosed notice of final 
rulemaking (Enclosure 1).  To satisfy the requirement of the Regulatory Flexibility 
Act, 5 U.S.C. 605 (b), certify that this rule, if promulgated, will not have significant 
impact on a substantial number of small entities.  This certification is included in 
the enclosed Federal Register notice. 

 
2. Note: 
 

a.  That the Chief Counsel for Advocacy of the Small Business Administration will 
be informed of the certification and the reasons for it, as required by the 
Regulatory Flexibility Act, 5 U.S.C. 605(b); 

 
 b. A final EA has been prepared for this rulemaking (Enclosure 2); 
 
 c. The staff has determined that this action is not a “major rule,” as defined in 

the Congressional Review Act of 1996 [5 U.S.C 804(2)] and has confirmed 
this determination with the Office of Management and Budget.  The 
appropriate Congressional and Government Accountability Office contacts 
will be informed; 

 
 d. The appropriate Congressional committees will be informed; and 
 
 e. A press release will be issued by the Office of Public Affairs when the final 

rulemaking is filed with the Office of the Federal Register. 
 
RESOURCES: 
 
The fiscal year (FY) 2010 resources required to complete and implement the rulemaking are 
0.88 full-time equivalent (FTE) and are budgeted.  The estimated resources of 0.88 FTE for 
FY 2010 are included in the respective budget requests.
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COORDINATION: 
 
The Office of the General Counsel has no legal objection to the proposed rulemaking.  The 
Office of the Chief Financial Officer has reviewed this Commission Paper for resource 
implications and has no objections.   
 
 
      /RA Martin J. Virgilio for/ 
 

R. W. Borchardt 
Executive Director  

          for Operations 
 
 
Enclosures:   
1. Federal Register Notice  
2. Environmental Assessment 
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