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INTERVENOR’S RESPONSE TO APPLICANT’S MOTION TO COMP EL  
DISCLOSURE OF BASES FOR EXPERT OPINION WITH REGARD TO  

CONTENTION 4  
 

 Nuclear Information and Resource Service, the Ecology Party of Florida, and the Green 

Party of Florida (Intervenors) hereby submit this Response to the Progress Energy Florida 

(PEF) motion requesting that the Atomic Safety and Licensing Board (Board) compel 

Intervenors to supplement their initial disclosure. Intervenors contend that our disclosures are 

legally sufficient and appropriate at this point in the proceedings.  PEF is inappropriately seeking 

to force Intervenors to limit our cause to the present state of our analysis and authority. PEF has 

missed the deadline for petitioning for scope limitations and appears to want to circumvent said 

deadline in order to obtain scope limitations with this motion. Intervenors have provided PEF 

with the analysis and authority as provided to this point by our expert. Intervenors have the legal 

right to continue our investigation and develop the scientific basis of our position during the 

pendency of this matter. Intervenors understand our continuing legal obligations to supplement 



our response to discovery as we receive reports and additional scientific authority and it is our 

intent to respect this legal obligation without further order.   

 The essential issue of the PEF motion should be whether Intervenors have provided 

PEF with all required documents in our possession at the time for initial disclosures.  Intervenors 

state affirmatively that we have done so and will continue to supplement our response to 

discovery during the pendency of this cause.  PEF is thus protected against such alleged 

“surprise” in as much as Intervenors have a positive obligation ultimately to provide 

supplemental discovery.  If PEF wishes to contest the sufficiency of Intervenors’ documents, 

then this Motion is the improper forum for such arguments.  Such issues are for this body to 

decide after the ultimate presentation of Intervenors’ evidence.   

 The essence of Contention 4 is the insufficiency  of information provided by the ER, and 

an inadequacy  of said document in addressing singular and cumulative effects of the 

construction and operation of the proposed facility. It follows that it will take time to address the 

myriad inadequacies, inconsistencies and other problems in the ER. Although PEF implies on 

page 3 of their motion that such a requirement exists, we find nowhere in 10 C.F.R. 2.336(a)(1) 

a provision that compels specific information in initial mandatory disclosures as a “burden for 

moving forward.” 

 

 Page 4 and 5 of the Motion cite NRC cases PEF claims support its position. These date 

back to 1979; none is more recent than 1988. Upon contact with the NRC, Intervenors find the 

cases are so old they are not even available on the Internet, but rather may only be viewed via 

microfiche at a Federal Depository Library. The one–week response time given to Intervenors 

makes it extremely difficult to research the relevance of the cited cases but in any event, 

Intervenors are under the impression the publication of Final Rule: Changes to the Adjudicatory 



Process 69 Fed.Reg. 2182 (January 14, 2004) renders the cases cited obsolete, and is the 

relevant guidance given to the ASLB in the intervention process. 

  

 On pages 13 and 14, the Motion lists points A through E, which it identifies as “specific 

conclusory allegations.” These motions are not the proper forum for arguing the merits of the 

Contentions, yet Intervenors are forced to point out the ER makes statements without 

supporting documentation (i.e., analysis or other authority), lists impacts described as SMALL 

without supporting such claims (i.e., no analysis or other authority), completely fails to address 

CUMULATIVE impacts in any substantive manner (i.e., no analysis or other authority), and in 

general, merely gives the broadest, mildest nod to any impact on the environment at all (i.e., no 

analysis or other authority). For example, ER Part 3, Rev. 0 5-22 states: 

  Simulations indicated that potential drawdown impact to adjacent groundwater 
users of the upper Floridan aquifer is on the order of 1 ft. or less, and drawdown 
is not expected to cause any adverse impacts to the users’ ability to withdraw 
groundwater. Therefore, if appropriate mitigation measures are in place, the 
overall impacts from groundwater use on water supply and quality are expected 
to be SMALL. 

The mitigation measures that would replace 1 foot of the aquifer are not described and no 

analysis or other authority is provided to support PEF's conclusion that "the overall impact will 

remain SMALL.”  The fact that humans might still be able to draw water from the aquifer does 

not mean the overall impact is accurately described as SMALL.  

 

 PEF reiterates ritualistically that Dr. Bacchus’ opinion is not supported in the COLA, as 

though the COLA were sacrosanct and infallible. Is not Contention 4 going forward precisely 

because Dr. Bacchus, an expert with extensive research in dewatering and other 

hydroecological impacts, legitimately contests the reliability and accuracy of the COLA?  

 



 Intervenors have, in good faith, provided all required documents in our possession at the 

time of mandatory initial disclosures. The Board ruled that Contention 4 had merit to continue, 

and the nature of the Contention is the inadequacy  of information and analysis in the ER. We 

submit that Intervenors are entitled to the full measure of time allowed to acquire any additional 

information needed to prove our case. We are confident that we will be able to show that PEF 

has failed to meet its burden of proof regarding Contention 4 and that we will further illustrate 

the inadequacies of the PEF ER impact analysis.  

 

 In conclusion, the ASLB noted in footnote 3 while granting an extension to allow a 

Motion to Compel: 

…10 C.F.R. § 2.336(a)(1), which requires that the mandatory 
disclosures include “a copy of the analysis or other authority upon 
which [the expert] bases his or her opinion,” (a) is stated in the 
disjunctive (either an “analysis” or the “other authority” upon which the 
expert is relying), (b) does not require the existence or creation (and 
thus disclosure) of an expert “analysis” at the time of the initial 
mandatory disclosures, and (c) even if an expert analysis exists at the 
time of the initial mandatory disclosures and thus is disclosed, the 
regulation does not freeze the expert’s “analysis or other authority” 
produced at the initial disclosures for the remainder of the 
adjudication. Indeed, we expect that the “analyses and other 
authority” upon which the various experts base their opinion will be 
supplemented, amended, and better focused as more information 
becomes available during the DEIS, FEIS and FSER processes. Nor 
do we rule that an “expert opinion” accompanying an initial petition 
pursuant to 10 C.F.R. § 2.309(f)(1)(v) does not suffice under 10 
C.F.R. § 2.336(a)(1). 
 

 
 Intervenors believe the above statement concisely sums up the issue at hand and 

request this motion be denied. 

 

“I certify that I have made a sincere effort to make myself available to listen and respond to the 

moving party, and to resolve the factual and legal issues raised in the motion, and that my 

efforts to resolve the issues have been unsuccessful.” 



 

I also wish to add that I have just visited the immediate area of the proposed site, 

including hundreds of freshwater springs which proceed from the area where the proposed 

reactors would be built. I heartily recommend and support an official site visit at some time. 

  
 

Respectfully Submitted 
   

       /S/                                                         
      
     Mary Olson 
     Southeast Regional Coordinator,  
      
     Cara Campbell, Gary Hecker, Ecology Party 
     on behalf of the Co-Interveners 

 
 
Saint Petersburg, Florida (visiting) 
December 7, 2009 
 
 
 
 
 
 
 
 


