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UNITED STATES OF AMERICA
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In the Matter of
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Northern States Power Co. 50-306-LR
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N N N N N N

NORTHERN STATES POWER COMPANY’S
MOTION TO DISMISS PIIC CONTENTION S AS MOOT

I INTRODUCTION

Pursuant to 10 C.F.R. § 2.323(a), Northern States Power Company, a Minnesota
corporation (“NSPM”), hereby moves this Atomic Safety and Licensing Board (the “Board”) for
dismissal of the Prairie Island Indian Community (“PIIC”)’s Contention 5, which relates to an
environmental justice analysis not being included in the NSPM license renewal application
(“LRA”) for the Prairie Island Nuclear Generating Plant (“PINGP”’). NSPM moves this Board to
dismiss PIIC Contention 5 because the NRC Staff has issued its draft supplemental
Environmental Impact Statement (“EIS”) for PINGP, which includes the analysis whose

omission was the basis for the Contention. Therefore, the Contention has been rendered moot.

II. PROCEDURAL BACKGROUND

NSPM, formerly Nuclear Management Company, LLC, submitted the LRA for Operating
License Nos. DPR-42 and DPR-60 for the PINGP Units 1 and 2 to the NRC on April 11, 2008.
PIIC filed its “Notice of Intent to Participate and Petition to Intervene” (“PIIC Petition”), on
August 18, 2008, alleging eleven separate contentions. The PIIC Petition included Contention 5,

which claimed that the “applicant’s environmental report contains a seriously flawed



environmental justice analysis that does not adequately assess the impacts of the PINGP on the

adjacent minority population.” PIIC Petition at 24.

On December 5, 2008, the Board admitted seven of the PIIC’s contentions, including

Contention 5. Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and

2), LBP-08-26, 68 N.R.C. 905, 931 (2008). In admitting Contention 5, the Board expressly
remarked that it “understands that PIIC’s intent is to address the issue to NRC Staff — the entity
responsible for preparing the EIS and complying with [the National Environmental Policy Act
(“NEPA”)] — not Northern States. Nonetheless, NRC regulations require the Petitioner to raise
contentions related to NEPA as challenges to Applicant’s environmental report, which acts as a
surrogate for the EIS during the early stages of a relicensing proceeding.” Id. (footnote omitted).

The Board also expressly noted that Contention 5 was admitted “as a contention of omission.”'

Id. at 932.

The NRC Staff issued the draft supplemental EIS for PINGP’s license renewal on
November 13, 2009.” That EIS includes an environmental justice analysis, which expressly
considered the PIIC, and included the views of the PIIC as well as those of the NRC Staff. The
environmental justice analysis contained in the EIS moots PIIC Contention 5 as admitted by the

Board and the Contention should be dismissed.

The Board further explained the admission of PIIC Contention 5 in a subsequent order. It stated, “We admitted
Contention 5 under the assumption that Applicant’s ER acts as a surrogate for the entire EIS, which NRC Staff
will eventually prepare. We interpreted Contention 5 to allege that the EIS, in its current form as Applicant’s ER,
is deficient in not including an environmental justice analysis. Now it is NRC Staff’s responsibility to provide
such an analysis in its EIS. Once the EIS is issued, Applicant may find it appropriate to file a motion to dismiss
or a motion for summary disposition of Contention 5.” Order (Denying Motion for Reconsideration of LBP-08-
26 Regarding Contention 5 and Alternative Motion to Refer the Issue to the Commission) (Jan. 16, 2009), at 8.
Generic Environmental Impact Statement for License Renewal of Nuclear Plants Supplement 39 Regarding

Prairie Island Nuclear Generating Plant, Units 1 and 2, NUREG-1437 Supplement 39 (Oct. 2009), ADAMS
Accession No. ML093170484 (“PINGP EIS”).



III.  WHEN THE ENVIRONMENTAL IMPACT STATEMENT CURES AN
ALLEGED OMISSION FROM THE ENVIRONMENTAL REPORT WHICH
SERVED AS THE BASIS FOR AN ENVIRONMENTAL CONTENTION, THE
CONTENTION IS RENDERED MOOT

Where “a contention is ‘superseded by the subsequent issuance of licensing-related

documents’...the contention must be disposed of or modified.” Duke Energy Corp. (McGuire

Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 N.R.C.
373, 382 (2002) (footnote omitted). Where “a contention alleges the omission of particular
information or an issue from an application, and the information is later supplied by the applicant

or considered by the Staff in a draft EIS, the contention is moot.” Id. at 383 (footnote omitted).

As discussed below, the issuance of the EIS on November 13, 2009 rendered PIIC

Contention 5 moot. This Board should, therefore, dismiss PIIC Contention 5.

IV.  PIIC CONTENTION S SHOULD BE DISMISSED AS MOOT
A. PIIC Contention 5 Alleged the Omission of Information from the LRA

PIIC Contention 5, as admitted, alleged that NSPM “failed to address the environmental
justice impacts of license renewal on the Indian Community.” Prairie Island, LBP-08-26, 68
N.R.C. at 932. This Board properly characterized PIIC Contention 5 as a “contention of

omission.” Id.

B. The EIS Provides the Environmental Justice Analysis Whose Omission Was
the Basis for Contention 5

The PIIC acted as a cooperating agency and assisted the NRC in preparing the EIS,
including in the area of environmental justice, pursuant to a memorandum of understanding
between it and the NRC. PINGP EIS at 1-6. The environmental justice analysis is provided in

the following sections of the EIS: Section 3.2.10 (regarding environmental impacts of PINGP



refurbishment); Section 4.9.7 (regarding environmental impacts of PINGP operation); Section
4.11.5 (regarding cumulative environmental impacts of PINGP operation); Section 5.4
(regarding environmental justice issues related to severe accidents); and Sections 8.1.6, 8.2.6,

8.3.6, and 8.6.6 (regarding environmental justice issues concerning alternatives to PINGP).

C. PIIC Contention 5 Has Been Rendered Moot by the EIS

As admitted by the Board, PIIC Contention 5 alleged that NSPM failed to analyze the
environmental justice impacts of PINGP’s license renewal on the PIIC. The EIS issued by the
NRC Staff on November 13, 2009 includes not only the environmental justice views of the NRC
Staff, but also those of the PIIC as a cooperating agency. Thus, “the contention of omission, as
originally proffered, [has] indeed [been] rendered moot by” the submission of the EIS.

AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-28, 68 N.R.C.

658, 676 n.72 (2008); see also McGuire, CLI-02-28, 56 N.R.C. at 382-83. This Board should,

therefore, dismiss PIIC Contention 5.

V. CONCLUSION

For the reasons stated above, the Board should grant NSPM’s Motion to Dismiss PIIC

Contention 5 as Moot.

CERTIFICATION

As required by 10 C.F.R. § 2.323(b), counsel for NSPM certifies that he has consulted
with the other parties in a sincere effort to resolve the issues raised in this motion. The NRC
Staff has indicated that it supports the motion. The PIIC has indicated that it currently opposes

the motion but may reevaluate its position after it has had the opportunity to review the motion.
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Respectfully Submitted,

/Signed electronically by David R. Lewis/

David R. Lewis

Matias F. Travieso-Diaz

PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, NW

Washington, DC 20037-1122
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Counsel for Northern States Power Co.
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CERTIFICATE OF SERVICE

I hereby certify that copies of “Northern States Power Company’s Motion to Dismiss

PIIC Contention 5 as Moot,” dated November 23, 2009, was provided to the Electronic

Information Exchange for service on the individuals listed below, this 23rd day of November,

2009.

Administrative Judge

William J. Froehlich, Esq., Chair
Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Email: wjfl@nrc.gov

Administrative Judge

Dr. Thomas J. Hirons

Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Email: thomas.hirons@nrc.gov

Office of Commission Appellate Adjudication
Mail Stop O-16 C1

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: ocaamail@nrc.gov

Administrative Judge

Dr. Gary S. Arnold

Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Email: gxal@nrc.gov

Secretary

Att’n: Rulemakings and Adjudications Staff
Mail Stop O-16 C1

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

secy(@nrc.gov; hearingdocket@nrc.gov

Philip R. Mahowald, Esq.

General Counsel, Prairie Island Indian
Community

5636 Sturgeon Lake Road

Welch, MN 55089
pmahowald@piic.org
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David E. Roth, Esq.
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Maxwell C. Smith, Esq.

Office of the General Counsel
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/Signed electronically by David R. Lewis/

David R. Lewis




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 450
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for compliance with 10CFR1, Appendix A.  Created PDF documents can be opened with Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


