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VIA E-MAIL AND HAND DELIVERY

Catherine O'Hagan Wolfe, Clerk of the Court
United States Court of Appeals

for the Second Circuit
Thurgood Marshall U.S. Courthouse
40 Foley Square
New York, New York 10007

Re: Burton v. USA, et al., No. 09-0005-ag

Dear Ms. Wolfe:

I am writing pursuant to Rule 28(j) of the Federal Rules of Appellate Procedure to bring
to the Court's attention additional authority that arose after the completion of briefing in this
appeal. Oral argument is scheduled for November 18, 2009 before Judges Wesley, Sack, and
Parker. I represent Entergy Nuclear Operations, Inc., one of the respondents in this appeal, but I
will not be presenting oral argument because the time allotted for each side, five minutes, is too
brief to split.

This appeal concerns whether the Nuclear Regulatory Commission ("NRC") abused its
discretion in denying the petitioner, Nancy Burton ("Burton"), leave to intervene and to expand
the issues to be heard in the adjudicatory proceedings concerning relicensing of an individual
nuclear power facility, Indian Point. The NRC denied Burton's requests in part because, in prior
rulemaking proceedings to decide issues common to the relicensing of any nuclear power
facility, the NRC had issued a Generic Environmental Impact Statement ("GEIS"), and the
Indian Point adjudicatory proceedings were not a proper place to address issues that had been
considered and decided in the GEIS. On appeal, Burton argues, among other things, that the
1996 GEIS is stale (e.g., Petitioner's Brief at 8); that she seeks to present information about the
levels of radiation released near nuclear facilities (e.g., id. at 8, 13); that she seeks to present
information about a "baby tooth" study by her expert, Joseph Mangano (e.g., id. at 9, 15-16, 20-
22); and that she cannot present these issues in a rulemaking proceeding or by any other avenue
(Petitioner's Reply Brief at 25).
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Briefing in this appeal concluded in May 2009.1 In July 2009, after continued study since
the issuance of the original GEIS, the NRC issued for public comment a proposed revised GEIS.
See http://www.nrc.gov/reading-rm/doc-collections/nuregs/staff/srl43 7/rl/vl/srl43 7rlvl.pdf. The
comment period is open until January 12, 2010. The 602-page proposed revised GEIS concludes
(id., Section 1.10) that "[t]he issues identified in the 1996 GEIS have served to accurately
categorize most environmental impacts associated with license renewal, and there have been no
cases where new and significant information called into question the original findings of the
GEIS."

The proposed revised GEIS is pertinent to this appeal because (1) it indicates that the
GEIS process is not stale, but ongoing, and (2) it indicates that the rulemaking process is open
and available. Indeed, Chapter 3 of the proposed revised GEIS addresses in detail all of the
issues Burton seeks to raise (specifically including Mr. Mangano's "baby tooth" study, see
Section 3.9.1.3.6). The NRC is aware of and has considered the issues Burton seeks to address,
and anyone, including Burton, is invited to comment on the NRC's proposed conclusions. The
Indian Point adjudicatory proceedings are not the only forum available to Burton.

Respectfully submitted,

/s/

Catherine M. Masters
Attorney for Respondent

Entergy Nuclear Operations, Inc.

CMM:sh
cc: Nancy Burton (by email)

James Adler (by email)
John E. Arbab (by email)
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Entergy also wishes to correct an editing error in its brief at 35 n.15. It was not Burton,

but her expert Mr. Mangano, who was involved in the McGuire and Catawba proceedings.
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