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Could you please take a look at the draft Yellow Announcement and give me your thoughts before | send the

draft up to Trip.
Thanks,

Donna



On March 19, 2009, Attorney General Eric Holder issued new guidelines to the heads of
executive departments and agencies governing the Freedom of Information Act (FOIA).
These guidelines reaffirm the government’s “commitment of accountability and
transparency” as directed by President Obama in his Memorandum on the FOIA issued
January 21, 2009. The combined impact of these two memorandums is to usher in the
new era of open Government.

The Attorney General's FOIA Guidelines strongly encourage agencies to make
discretionary releases of records. The guidelines direct agencies not to withhold records
simply because a FOIA exemption may technically apply. Agencies must apply the
“foreseeable harm” standard. Whenever full disclosure of a record is not possible,
consideration should be given to making a partial disclosure. The presumption of
disclosure applies to all decisions involving the FOIA.

Another significant part of the Guidelines is the establishment of a new standard for
defending agencies. The Department of Justice will defend a denial of a FOIA request
“only if (1) the agency reasonably foresees that disclosure would harm an interest
protected by one of the statutory exemptions, or (2) disclosure is prohibited by law.”

In order to comply with the “foreseeable harm” standard and encourage the discretionary
release of certain types of information, the following new policy is being implemented by
the Nuclear Regulatory Commission:

e A statement of foreseeable harm must be provided to the FOIA/Privacy Section
when Exemptions 2 (high) and 5 of the FOIA are being claimed (and Exemptions
6 or 7C when it is not obvious why the exemption is being cited). Exemption 2
(low) will no longer be used. Harm statements for other exemptions are not
necessary unless the reason for withholding the information is not obvious.

e When responding to FOIA appeals, the office response must indicate that the
office director or designee has personally approved both the decision to withhold
each record (or portion) thereof and the statement of foreseeable harm
accompanying the recommendation to withhold.

s A reasonable effort should be made to segregate exempt information from
information that is required to be disclosed by the FOIA.

To achieve the President’s “new era of open Government” will require the commitment of
all agency personnel. As the Attorney General stated in his FOIA Guidelines, “FOIA is
everyone’s responsibility and not merely a task assigned to an agency’s FOIA staff.”

The Attorney General stresses that we must all do our part to ensure open government.

If you have any questions about this guidance, please contact Donna L. Sealing,
FOIA/Privacy Officer, at 301-415-5804 or by e-mail at Donna.Sealing@nrc.gov.



