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 November 16, 2009 
 
 
 
Via Electronic Mail Only 
 
 
The Honorable Gregory B. Jaczko 
Chairman, U.S. Nuclear Regulatory Commission 
Washington, D.C.  20555-0001 
 
Dear Chairman Jaczko: 

 
Late Friday afternoon, November 13, 2009, the Nuclear Energy Institute (NEI), one of 

the intervening parties to the highly contested adjudicatory proceeding on the U.S. Department 
of Energy’s (DOE’s) license application for a construction authorization for the proposed Yucca 
Mountain high-level waste repository, wrote to you and the other Commissioners requesting that 
the adjudicatory proceeding required for DOE’s application be suspended.  NEI’s request, which 
would deny other intervening parties to this first-of-a-kind proceeding their right under Section 
114(d) of the Nuclear Waste Policy Act, Section 189 of the Atomic Energy Act, and 10 C.F.R. § 
2.310(f) to a full, fair, and timely on-the-record hearing, is a thinly disguised motion since it 
seeks to abrogate the entire regulatory scheme for the licensing proceeding.  As such, it suffers 
from numerous defects that should preclude the Commission from giving it any consideration.  
Among other things, NEI’s request:  

 
• was filed before the wrong tribunal, which is the presiding Construction 

Authorization Board (CAB); 

• was filed without certification of prior consultation with the other parties, as 
required by 10 C.F.R. § 2.323(b) (and in fact, no consultation was conducted); 

• relies on gross supposition about DOE’s plans (i.e., a partial leak of an alleged 
DOE draft document), without any supporting affidavit or authoritative 
information from DOE; 

• mischaracterizes NRC Staff resources and includes no supporting affidavit or 
authoritative information about alleged Staff resources constraints; 
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• ignores a prior DOE formal representation filed before the CAB, several public 
statements by DOE Secretary Chu, and recent Congressional funding 
appropriations language regarding the conduct of the Yucca Mountain licensing  
proceeding in FY 2010;  

• usurps CAB’s authority to manage and control the Yucca Mountain licensing 
proceeding, including its published schedule for activities during FY 2010; and 

• pretends to offer an approach to define issues for a future adjudicatory 
proceeding, again ignoring the regulatory scheme under which the CAB and the 
Commission have already defined the issues for this hearing after reviewing well 
over 12,000 pages of filings by the parties.   

Indeed, if acted upon, NEI’s proposal would be an appalling denial of due process of law and 
would permit DOE and NRC Staff to proceed to resolve technical issues related to Yucca 
Mountain without any meaningful participation by any adverse party on any of their admitted 
safety and environmental contentions (which number in excess of 300).  NEI is represented in 
the proceeding by experienced legal counsel, and therefore, it should know better. 

 
It would be unimaginable that the Commission would decide to ignore its CAB and its 

rules and give NEI favored treatment by proceeding to consider the merits of NEI’s request.  Due 
process and the Commission’s rules require that the State of Nevada and the other parties to the 
Yucca Mountain proceeding be advised whenever a motion has been filed, so that they may 
prepare and file formal answers in accordance with 10 C.F.R. § 2.323(c).    
     
     Sincerely, 

 
     Martin G. Malsch, Esq. 
     Attorney for the State of Nevada 
     Egan, Fitzpatrick, Malsch & Lawrence, PLLC    
 
cc Commissioner Dale E. Klein 
 Commissioner Kristine L. Svinicki 
 Mr. R. William Borchardt 
 Yucca Mountain Licensing Proceeding Service List 
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CAB 02 
Michael M. Gibson, Chair 
Administrative Judge 
E-mail: mmg3@nrc.gov  
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Karin Francis, Paralegal 
Email:  kfx4@nrc.gov 
OGCMailCenter 
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Hunton & Williams LLP 
Counsel for the U.S. Department of Energy 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, VA 23219 
Kelly L. Faglioni, Esq. 
Email:  kfaglioni@hunton.com 
Donald P. Irwin, Esq. 
Email:  dirwin@hunton.com 
Michael R. Shebelskie, Esq. 
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Office of General Counsel 
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George W. Hellstrom 
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U.S. Department of Energy 
Office of General Counsel 
1000 Independence Avenue, S.W. 
Washington, DC  20585 
Martha S. Crosland, Esq. 
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Email:  nick.dinunziok@rw.doe.gov 
James Bennett McRae 
Email:  ben.mcrae@hq.doe.gov 
Mary B. Neumayr, Esq. 
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Email:  christina.pak@hq.doe.gov 
 
U.S. Department of Energy 
Office of Counsel 
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1333 Isaac Hull Avenue, SE 
Washington Navy Yard, Building 197 
Washington, DC  20376 
Frank A. Putzu, Esq. 
Email:  frank.putzu@navy.mil  
 
For the U.S. Department of Energy  
USA Repository Services LLC  
Yucca Mountain Project Licensing Group  
1160 N. Town Center Drive, Suite 240  
Las Vegas, NV 89144 
Jeffrey Kriner, Regulatory Programs 
Email:  jeffrey_kriner@ymp.gov 
Stephen J. Cereghino, Licensing/Nucl Safety 
Email:  stephen_cereghino@ymp.gov  
 
For the U.S. Department of Energy  
USA Repository Services LLC  
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North Bethesda, MD 20852 
Edward Borella, Sr Staff 
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Email:  edward_borella@ymp.gov  
 
U.S. Department of Energy 
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Office of Repository Development 
1551 Hillshire Drive 
Las Vegas, NV  89134-6321 
Timothy C. Gunter 
Email:  timothy_gunter@ymp.gov 
 

U.S. Department of Energy 
1000 Independence Avenue, S.W. 
Washington, DC 20585 
Eric Knox, Associate Director, Systems 
Operations and External Relations, OCRWM  
Email:  eric.knox@hq.doe.gov 
Dong Kim, LSN Project Manager, OCRWM  
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1705 Wildcat Lane 
Ogden, UT  84403 
Loreen Pitchford, LSN Coordinator  
 for Lander County 
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Armstrong Teasdale LLP 
1975 Village Center Circle, Suite 140 
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Diane Curran, Esq. 
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Judy Treichel, Executive Director 
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Washington, D.C. 20007 
Patricia Larimore 
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Associate General Counsel 
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Rod McCullum  
Email:  rxm@nei.org 
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Kevin Kamps  
Email:  kevin@beyondnuclear.org 
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P.O. Box L 
Independence, CA  93526 
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Lea Rasura-Alfano, Coordinator  
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Email:  sdudley@co.nye.nv.us  
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Mineral County Board of Commissioners 
P.O. Box 1600 
Hawthorne, NV 89415 
Linda Mathias, Administrator  
Office of Nuclear Projects 
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State of Nevada 
100 N. Carson Street 
Carson City, NV 89710 
Marta Adams  
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White Pine County (NV) Nuclear 
Waste Project Office 
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Mike Simon, Director  
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Darcie L. Houck 
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Joe Kennedy, Chairman  
Email:  chairman@timbisha.org  
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Email:  dvdurbarbara@netscape.com  
 
Susan Durbin 
Deputy Attorney General 
California Department of Justice 
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Deputy Attorney General 
California Department of Justice 
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Timothy E. Sullivan 
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California Department of Justice 
1515 Clay St., 20th Flr. 
P.O. Box 70550 
Oakland, CA 94612-0550 
Email:  timothy.sullivan@doj.ca.gov 
 
Brian Wolfman 
Public Citizen Litigation Group 
1600 20th Street, N.W. 
Washington, D.C. 20009 
 
Kevin W. Bell 
Senior Staff Counsel 
California Energy Commission 
1516  9th Street 
Sacramento, CA 95814 
Email:  kwbell@energy.state.ca.us  
 
Jeffrey D. VanNiel 
530 Farrington Court 
Las Vegas, NV 89123 
Email:  nbridvnr@gmail.com  
 
Ethan I. Strell 
Carter Ledyard & Milburn LLP 
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New York, NY 10005 
Email:  strell@clm.com  
 
Jennings, Strouss & Salmon, PLC 
1700 Pennsylvania Avenue, N.W., Suite 500 
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Alan I. Robbins 
Email:  arobbins@jsslaw.com  
Debra D. Roby            
Email:  droby@jsslaw.com  
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Steven A. Heinzen 
Godfrey & Kahn, S.C. 
One East Main Street, Suite 500 
P.O. Box 2719 
Madison, WI  53701-2719 
Email: sheinzen@gklaw.com  
 
Douglas M. Poland 
Godfrey & Kahn, S.C. 
One East Main Street, Suite 500 
P.O. Box 2719 
Madison, WI  53701-2719 
Email: dpoland@gklaw.com  
 
Arthur J. Harrington 
Godfrey & Kahn, S.C. 
780 N. Water Street 
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Gregory Barlow 
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Pioche, NV  89043 
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Scott W. Williams  
Email: swilliams@abwwlaw.com  
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(signed electronically) 
Susan Montesi
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