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STATE OF NEVADA'S REPLY TO
NRC STAFF'S COMMENTS REGARDING CONTENTION CONSOLIDATION

State of Nevada ("Nevada") replies as follows to "NRC Staff Comments Regarding
Contention Consolidation" ("Comments"), in accordance with Section B (at 5) of CAB Case
Management Order #2 (September 30, 2009) (CMO#2). Nevada will show that the NRC Staff's
("Staff") October 30 filing is not, as Staff claims, "consistent with CMO#2," and is also not
consistent with commitments made by Staff in a previous filing on the very same subject.

Discussion

While Staff's filing is directed at the "Joint Proposal to Consolidate Contentions of Clark
County, Nevada, State of Nevada, and Inyo County, California" ("Consolidation Proposal") filed
on October 13, its filing is confounding due to its stated agreements with that Proposal.

First (Comments at 1), Staff makes clear that "The Staff does not object to any of the

proposed consolidations" addressed in the Consolidation Proposal.



Second, Staff agrees with the procedural protocol suggested by the Consolidation
Proposal, stating (Comments at 3): "The Consolidation Proposal suggests, at 2, that consolidated
contentions be rewritten and submitted within 20 days of an order approving consolidation, with
replies 10 days afterward. The Staff does not object to these suggestions."

If Staff does not object to the Consolidation Proposal or the proposed procedure, then
what exactly does it object to? The answer is nothing. (Note, CMO#2, at 5, authorized "any
objection to any proposed consolidation" to be filed within 30 days after the start of discovery.
No party, including Staff, has filed a single objection.) Indeed, Staff did not even style its filing
as an "objection," but rather "Comments." In truth, the Staff filing may more accurately be
termed a motion (and one made without benefit of prior consultation) since its conclusion
requests the CAB to "clarify" its position and to "direct" the parties to act as Staff urges.

Whether the Staff filing is characterized as an objection, a comment or a motion, its
content directly contradicts its own joint filing and commitments made in this proceeding on
June 10, 2009 (Joint Proposed Process and Schedule for Grouping and Consolidating
Contentions). That filing, joined in by NRC Staff, addressed the consolidation by "more than
one party" of contentions which are "sufficiently similar." Staff concedes in its current
Comments, at 2, that the Nevada and Clark County volcanism contentions are "virtually
identical" and that the Board "should consider consolidating" them. The parties who joined in
the June 10 filing understood that in the event that "similar" contentions were consolidated, they
would need to be rewritten. Accordingly, consolidation would unavoidably raise the question of
the handling of issues unique to one of the consolidated contentions. The parties concurred that

none of the authors of contentions which were consolidated should see any issue they raised



abandoned or dropped from the consolidated version of the contention. In this regard, Staff
joined the other parties in solemnly committing (at 3).

[T]he Parties want to ensure that any consolidation preserves all of the issues

contained within an admitted contention that would be withdrawn upon

consolidation with another contention . . .

This joint commitment bespeaks simple fairness. No party would be willing to undertake
consolidation of its contentions with those of another party, if it were to face the elimination, in
that process, of any issues it raised in its own contention. This principle is particularly true
where, as here, the consolidation under discussion involves only contentions which the CAB and
the Commission have already ruled are admissible in their entirety.

The "Comments" made by Staff directly contradict the letter and spirit of its June 10
commitment. Thus, Staff correctly observes that the Consolidation Proposal proposes to
consolidate NEV-SAFETY-153, CLK-SAFETY-006, and INY-SAFETY-003. Staff then asserts
that, while those three contentions are similar, INY-SAFETY-003 uniquely raises an additional
issue about DOE's failure to meet the provisions of NUREG-1804. That is precisely the
circumstance foreseen by the parties who joined in the June 10 commitment to respect and
include each and every such unique issue. But Staff, abandoning its specific commitment to the
contrary, argues (Comments at 2) "[T]he proposed inclusion of INY-SAFETY-003, if adopted,
would interject an issue separate and distinct from that raised in CLK-SAFETY-006 and NEV-
SAFETY-153." True. And all the parties, including Staff, agreed on June 10 exactly how that
specific and foreseeable situation would be handled: the contentions to be consolidated would
be rewritten in such a way as to "preserve all the issues contained within" each admitted

contention.



In a similar vein, Staff addresses the proposed consolidation of NEV-SAFETY-150
through 158 with CLK-SAFETY-003 through 011, which it concedes are "virtually identical”
(Comments at 2). But then Staff addresses an additional issue that is raised in NEV-SAFETY -
150 through 156, but not raised in the corresponding Clark County contentions (i.e., its impact
on DOE's TSPA). Staff urges "the Board should clarify whether or not this allegation will be
considered as part of the consolidated contentions" (Comments at 3). There is nothing to be
clarified. All parties agreed that, in the event of consolidation of various parties' admitted
contentions, all the issues raised in any of the already-admitted contentions would be preserved
in the rewritten, consolidated version.

Staff appears to be seeking "two bites at the apple" through its filing of these Comments.
It agrees with the Consolidation Proposal's schedule: submission of rewritten, consolidated
versions of contentions within 20 days of an order permitting consolidation, with provision for
replies by any other party to be filed within 10 days after that. Thus, Staff will have ample
opportunity to register any opposition to a consolidated contention which it wants to argue
embraces inappropriate content. It is accordingly both unnecessary for Staff to now ask the
Board to "direct" the rewriting of the contentions to be consolidated, and it is unseemly for Staff
to try to "write out of existence" admitted contention issues which it previously promised would
be preserved in the course of any consolidation.

Conclusion

For the foregoing reasons, the Staff's "Comments" should be rejected and denied. In
addition, Nevada respectfully requests the Board to issue an order (consistent with CMO #2 at 5)
setting forth the contentions for consolidation as requested in the Consolidation Proposal.
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