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COMPLAINANTS' MOTION IN OPPOSITION TO RESPONDENT U.S. 
NUCLEAR REGULATORY COXMISION REQUEST FOR LEAVE TO REPLY TO 

COMPLAINANTS' REBUTTAL BRIEF AND RESPONDENT'S REPLY 

NOW COMES, Thomas Saporito and Saporito Energy Consultants 

(Saporito or SEC or Complainants) and submit Complainants1 

Motion in Opposition to Respondent U. S. Nuclear Regulatory 

Commission Request for Leave to Reply to Complainants1 Rebuttal 

Brief and Respondent's Reply (Revised Reply) and states as 

follows : 

BACKGROUND 

On August 13, 2009, the Administrative Review Board (ARB) 

issued a Notice of Appeal and Order Establishing Briefing 

Schedule (Order) in the above-captioned matter. In their Order, 



the ARB was exceptionally deliberate in providing all parties 

with explicate instructions regarding the filing of briefs and 

motions. Specifically, the ARB ordered that, 

"All pleadings, briefs and motions should be prepared 
in Courier (or typographic scalable) 12 point, 10 
character-per-inch type or larger, double-spaced with 
minimum one inch left and right margins and minimum 1 
% inch top and bottom margins, printed on 8 % by 11 
inch paper, and are expected to conform to the stated 
page limitations unless prior approval of the Board 
has been granted. If a party fails to file a brief 
that complies with the requirements of this briefing 
order, the Board may refuse to accept the brief, and 
if the brief is an initial brief, the Board may 
dismiss the appeal. See, e. g., Powers v. Pinnacle 
Airlines, Inc., ARB No. 04-102, ALJ 2004-AIR-6 (ARB 
Dec. 30, 2004).,, (Emphasis in original). 

Id. at 2. 

In addition to the above, the ARB'S Order required 

Complainants' to file an initial brief on or before September 

30, 2009, and required Respondents U.S. Nuclear Regulatory 

Commission (NRC) and Florida Power and Light Company (FPL), to 

file a reply brief on or before October 14, 2009. Finally, 

Complainants were required to file their rebuttal brief 

exclusively responsive to the reply brief(s) on or before 

October 28, 2009. Id. at 1. 

On September 12, 2009, Complainants filed a timely Initial 

Brief in the instant action. 



On October 8, 2009, Respondent NRC filed a timely Reply 

Brief in the instant action. 

On October 13, 2009, Respondent FPL filed a timely Reply 

Brief in the instant action. 

On October 20, 2009, Complainants filed a timely Rebuttal 

Brief in Response to NRC's Reply Brief. 

On October 22, 2009, Complainants filed a timely Rebuttal 

Brief in Response to FPL1s Reply Brief. 

In Complainants' October 20, 2009, Rebuttal Brief in 

Response to NRC1s October 8, 2009, Reply Brief, Complainants 

argued that the ARB should reject the NRC's Reply Brief and 

dismiss NRC1s appeal in the above-captioned matter because the 

NRC1s Reply Brief is deficient as a matter of law. Specifically, 

Complainants argued that the NRC failed to file a brief in 

compliance with the ARB'S Order in that: (1) the NRC's brief was 

printed in Ariel font and less than 12 point, 10 character-per- 

inch type as required by the ARB'S Order providing the NRC with 

an unwarranted advantage over pro se Complainants by allowing 

NRC to print more verbiage within the page limitation set-out in 

the ARB'S Order; and (2) the NRC's brief contains footnotes 

which are printed in Ariel font and less than 12 point, 10 

character-per-inch type as required by the ARB'S Order providing 

the NRC with an unwarranted advantage over pro se Complainants 



by allowing NRC to print more verbiage within the page 

limitation set-out in the ARB'S Order; and (3) the NRC1s brief 

does not have 1 ?4 inch margins at the top and bottom of each 

page as required by the ARB'S Order and provides the NRC with an 

unwarranted advantage over pro se Complainants by allowing NRC 

to print more verbiage within the page limitation of the ARB'S 

Order. I d .  at 2-3. 

On October 21, 2009, the NRC filed R e s p o n d e n t  U.S. N u c l e a r  

R e g u l a t o r y  C o m m i s s i o n  R e q u e s t  for L e a v e  t o  R e p l y  t o  

C o m p l a i n a n t s '  R e b u t t a l  B r i e f  a n d  R e s p o n d e n t ' s  R e p l y ;  and 

R e s p o n d e n t  U. S .  N u c l e a r  R e g u l a t o r y  C o m m i s s i o n  R e v i s e d  R e p l y  t o  

C o m p l a i n a n t s  ' I n i t i a l  B r i e f  (Revised Reply) . 

LEGAL ARGUMENT 

For the reasons set-out below, the ARB should refuse to 

accept NRC' s October 21, 2009, R e q u e s t  for L e a v e  t o  R e p l y  t o  

C o m p l a i n a n t s  ' R e b u t t a l  B r i e f  a n d  R e s p o n d e n t ' s  R e p l y  and strike 

the same from the record in the instant action: 

First, the ARB deliberately and specifically stated in 

their Order that all '. - .motions and other requests for 

extraordinary action by the Board. . .shall be in the form of a 

motion. . . I r  I d .  at 1. Although NRC fashioned a motion 

requesting leave to file a reply to Complainants' Rebuttal 



~rief, the NRC without prior approval or authorization of the 

ARB, blatantly included its Revised Reply also. 

Next, the law clearly does not provide for NRC1s Revised 

Reply to Complainants' Rebuttal Brief. Notably, the ARB'S Order 

is controlling and does - not allow or provide any opportunity for 

NRC to reply to Complainants' Rebuttal Brief in the instant 

action. Moreover, NRC1s October 21, 2009, Revised Reply is 

untimely as the government's reply was due on or before October 

14, 2009. The NRC fails to point to any authority or case law in 

support of its belated motion to file an unauthorized and 

untimely Revised Reply to Complainants' Rebuttal Brief. 

Next, the NRC admits the use of improper font size in 

footnotes and admits to other formatting errors in filing the 

government's October 8, 2009, Reply Brief. Id. at 2. NRC claims 

that its formatting errors were inadvertent and a simple 

oversight and that the Administrative Law Judge (ALJ) found the 

government's mistakes not to be problematic. Id. at 2. However, 

the ALJ did - not place the same, if any, formatting and font size 

and type requirements on pleadings submitted by the parties in 

the instant action. Moreover, it matters not what the ALJ may or 

may not have required in pleadings submitted by the parties in 

the instant action. What does matter however, is the explicate 

and specific formatting and font size and type expressed 



deliberately in bold type to emphasize the importance and 

clarity of the ARB'S Order. Notably, the ARB further warned the 

parties of the consequences and sanctions that would be imposed 

on any party that failed to comply with the ARB dictates in its 

Order. Specifically, the ARB cited Powers v. Pinnacle Airlines, 

Inc., ARB No. 04-102, ALJ No. 2004-AIR-6 (ARB Dec. 30, 2004) to 

emphasize on all parties in the present case the importance 

placed by the ARB on its Order to adhere to the pleading 

requirements. 

None-the-less, NRC1s experienced, polished, and 

professional counsel, blatantly disregarded the dictates of the 

ARB and fashioned the government's October 8, 2009, Reply Brief 

just the way the government likes it with an Ariel font and type 

size to its pleasinq and in total and complete disreqard for the 

dictates of the ARB. Now, at this late date, the government 

seeks permission of the ARB to file an untimely revised reply to 

Complainants' Rebuttal Brief. The government contends that, ". . 
. Complainants/ requested sanction is too severe. . .", Id. at 
3. 

Non-sense, the sanctions sought by Complainants are fair, 

reasonable and adequate given the fact that pro se Complainants 

were able to fully understand and comply with the ARB'S Order 

and given the fact that NRC is represented by experienced, 



polished, trained, and high-powered legal counsel who certainly 

understood the meaning and intent of the ARB'S Order. The m C 1 s  

failure to file its October 8, 2009, Reply Brief as required by 

the ARB'S Order cannot and should not be excused by the ARB. 

Evans v.  Miami Valley Hospital and CJ Systems Aviation Group, 

Inc., ARB Nos. 07-118, 07-121, ALJ No. 2006-AIR-22 (ARB Mar. 11, 

2008) . In Evans, as in the instant action, the ARB should agree 

with Complainants that the NRC1s October 8, 2009, Reply Brief 

demonstrated "outrageous disrespect t o  the Board and disregard 

for the in tegri ty  o f  the brief ing process. I t  i s  cheating, I t  i s  

quite obviously deliberate, I t  should not be overlooked or 

excused, 

In Sisfontes v.  International Business Software Solutions, 

Inc., ARB Nos. 07-107, 07-114, ALJ No. 2007-LCA-14 (ARB Aug. 31, 

2009), the ARB found that the ALJ did not abuse his discretion 

in finding that the Respondents had not shown good cause for the 

late filing of a pre-hearing statement. In Sisfontes,  the ALJ 

issued a Notice of Hearing and Pre-hearing Order and ordered the 

parties to file pre-hearing reports no later than ten days 

before the hearing date. The Order provided, "Failure t o  comply 

with th is  Order, without good cause shown, may result  i n  the 

dismissal o f  the proceeding or the imposition of  other sanctions 

against the offending party. . . // Id. at 4-5. The ALJ 



subsequently found that respondents had failed to comply with 

his order and issued a "Default Decision and Order" citing 

respondents' failure to timely file a pre-hearing report as 

previously ordered. Id. at 5. 

The ARB subsequently reviewed and affirmed the ALJ1s 

decision and stated that, "The ALJ gave the Respondents adequate 

opportunity t o  comply with h i s  order. The Respondents d i d  not 

f i l e  a pre-hearing report. . .I1. Id. at 7 .  Moreover, the ARB 

found that, ". . .ALJ Teitler had warned the parties about the 

potential consequences of  noncompliance. He noti f ied the parties 

that failure to  comply with h i s  order that they f i l e  pre-hearing 

reports by a certain date. . .may result i n  the dismissal o f  the 

proceeding or the imposition o f  other sanctions against the 

offending party. Id. at 7 - 8 .  

Here, in the instant action as in Sisfontes,  Respondent NRC 

was warned about the consequences of noncompliance with the 

ARB'S Order. The ARB clearly warned the parties in BOLD font 

type that, . . .If a party f a i l s  to f i le  a brief that complies 

with the requirements of  th is  briefing order, the Board may 

r e f u s e  to accept the brief .  . . ", Id. a 2. Thus, the ARB should 

refuse to accept NRC's October 8, 2009, Reply Brief and deny 

NRC's late filed October 21, 2009, motion for leave to file 

NRC1s untimely October 21, 2009, Revised Reply to Complainants' 



Initial Brief. For the ARB to do otherwise would be wholly 

unfair and prejudicial to Complainants and would necessarily 

stand prior case-law upside-down where the ARB appropriately 

applied sanctions against non-complying parties. 

CONCLUSION 

FOR ALL THE ABOVE STATED REASONS, the NRC's disrespectful 

conduct in blatant violation of the dictates of the ARB's Order 

without "good cause shown", requires that the ARB appropriately 

sanction NRC by refusinq to accept NRC1s October 8, 2009, Reply 

Brief and by denyinq NRC1s October 21, 2009, motion for leave to 

file an untimely Revised Reply Brief well outside of the time 

table set-out in the ARB's Order. See, 20 C.F.R. 8818 -6 (dl (21, 

Respectfully submitted, 

Thomas ~aporito, pro se 
Post Office Box 8413 
Jupiter, Florida 33468-8413 
Tel: 561-247-6404 
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