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Chief, Rulemaking and Directives Branch
Division of Administrative Services
Office of Administration, Mail Stop: TWB-05-BO1M
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STRATEGIC TEAMING AND RESOURCE SHARING (STARS)
Comments on the Proposed Generic Communication; NRC

Regulatory Issue Summary 2005-02, Revision 1,
Clarifyin2 the Process for Making Emergency Plan Changes

Reference: 1) 74 FR 42699, Proposed Generic Communication; NRC Regulatory
Issue Summary 2005-02, Revision 1, Clarifying the Process for
Making Emergency Plan Changes, dated August 24, 2009

2) 74 FR 23254, Enhancements to Emergency Preparedness
Regulations, dated May 18, 2009

Dear Mr. Lesar,

The Strategic Teaming and Resource Sharing (STARS) 1 alliance appreciates this opportunity to
submit the attached comments on the proposed Revision 1 of Regulatory Issue Summary (RIS)
2005-02 (Ref. 1). In general, the guidance contained within the proposed revision represents an
attempt to impose a new regulatory standard outside of the rule making process and without the
benefit of a backfit analysis. STARS requests that the proposed generic communication be
withdrawn or delayed until the current Emergency Preparedness rulemaking is completed
(Ref. 2).

1 STARS consists of thirteen plants at seven stations operated by Luminant Power, AmerenUE, Wolf Creek Nuclear

Operating Corporation, Pacific Gas and Electric Company, STP Nuclear Operating Company, Arizona Public
Service Company, and Southern California Edison.

Callaway Comanche Peak - Diablo Canyon Palo Verde San Onofre South Texas Project - Wolf Creek
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Thank you for your consideration of these comments. If there are any questions regarding these
comments, please contact Diane Hooper at 620-364-4041, dihoope@wcnoc.com, or Don
Rickard, at 573-676-8802 drickard@ameren.com.

Sincerely,

D. Hooper, Acting Chairman
STARS Integrated Regulatory Affairs Group

Attachment Comments on the Draft Generic Communication
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Attachment
Comments on the Draft Generic Communication

1) The draft RIS is "de facto" rulemaking

The draft RIS states "The U.S. Nuclear Regulatory Commission (NRC) is issuing this regulatory
issue summary (RIS) revision to inform stakeholders that nuclear power reactor emergency plan
changes that require prior NRC approval, in accordance with 10 CFR 50.54(q), will need to be
submitted as license amendment requests in accordance with 10 CFR 50.90, 'Application for
Amendment of License, Construction permit, or Early Site Permit."' It also states, "In addition,
the NRC staff clarifies herein that the license amendment process is the correct process to use
when reviewing decrease (reduction) in effectiveness submittals." It is the opinion of STARS
leadership that this RIS is NOT a clarification unless it is issued after rulemaking is complete.
This RIS is in effect changing the rule outside of the rulemaking process, as it is in direct conflict
with the wording of the existing rule (provided below; emphasis added).

§50.54(q) A holder of a nuclear power reactor operating license under this part, or a
combined license under part 52 of this chapter after the Commission makes the finding
under § 52.103(g) of this chapter, shall follow and maintain in effect emergency plans
which meet the standards in § 50.47(b) and the requirements in appendix E of this part. A
licensee authorized to possess and/or operate a research reactor or a fuel facility shall
follow and maintain in effect emergency plans which meet the requirements in appendix
E to this part. The licensee shall retain the emergency plan and each change that
decreases the effectiveness of the plan as a record until the Commission terminates the
license for the nuclear power reactor. The nuclear power reactor licensee may make
changes to these plans without Commission approval only if the changes do not decrease
the effectiveness of the plans and the plans, as changed, continue to meet the standards of
§ 50.47(b) and the requirements of appendix E to this part. The research reactor and/or
the fuel facility licensee may make changes to these plans without Commission approval
only if these changes do not decrease the effectiveness of the plans and the plans, as
changed, continue to meet the requirements of appendix E to this part. This nuclear
power reactor, research reactor, or fuel facility licensee shall retain a record of each
change to the emergency plan made without prior Commission approval for a period of 3
years from the date of the change. Proposed changes that decrease the effectiveness of
the approved emergency plans may not be implemented without application to and
approval by the Commission. The licensee shall submit, as specified in § 50.4, a report of
each proposed change for approval. If a change is made without approval, the licensee
shall submit, as specified in § 50.4, a report of each change within 30 days after the
change is made.

The proposed rulemaking Federal Register notice (page 23266) states, "The NRC also
considered other options for addressing the § 50.54(q) problems. Using a voluntary industry
initiative was rejected because the NRC and NEI have yet to agree on the best approach to
resolve the problems. Issuing more regulatory guidance was rejected because that approach has
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been tried but has not resolved the problems." It is the opinion of the STARS leadership that this
Draft RIS is an example of issuing more regulatory guidance. The FR notice (page 23266)
further states, "The NRC believes that an amendment to the regulations, supplemented as
necessary by regulatory guidance, would be the best course of action and would ensure that (1)
the effectiveness of the emergency plans would be maintained, (2) changes to the approved
emergency plan would be properly evaluated, and (3) any change that reduces the effectiveness
of the plan would be reviewed by the NRC prior to implementation." The NRC has not
demonstrated a need to change the requirements in advance of the proposed rulemaking. If the
RIS is delayed until after rulemaking is.completed, it would need to be modified to reflect the
final rule provisions and remove discussion (e.g., page 3 of 11) related to the RIS predating the
completion of rulemaking.

2) A RIS is not the appropriate communication vehicle

The Regulatory Issue Summary states, "This RIS revision requires no action or written response
on the part of the addresses." On the contrary, if issued in advance of the completion of
rulemaking, it would impose new requirements on licensees which would in fact require written
response on the part of the licensee. The NRC web site states, "By a generic letter, the NRC may
also provide the addressees (1) staff technical or policy positions not previously communicated
or broadly understood..." and appears to be a more appropriate communication tool if a licensee
response is needed. When the NRC clarified the process for making Security Plan changes under
1OCFR50.54(p) back in 1995, they did so by means of a generic letter (GL 95-08).

3) Request to Submit 10CFR 50.54(q) evaluations under 50.4

Another issue is that the Draft RIS recommends that licensees include the applicable licensee
evaluation and justification for the change as part of the report submitted under 50.4 for changes
made without prior NRC approval under 10 CFR50.54(q). This is not an expectation for similar
security plan changes'made under 50.54(p). This change in practice is not within the stated
scope of the intent of the Draft RIS.

4) Process for submitting some EAL changes is not clear

The process for submitting an EAL change to incorporate the improvements provided in
NUMARC/NESP-007 or NEI 99-01 is not clear. The draft RIS states, "A change in an EAL
scheme to incorporate the improvements provided in NLUMARC/NESP-007 or NEI 99-01 would
not decrease the overall effectiveness of the emergency plan and would not expand a licensee's
operating authority beyond that previously authorized by NRC, but due to the potential safety
significance of the change, the change needs prior NRC review and approval. This approval is
given via SE and letter." However, it does not specify the process for submitting the change
(i.e., as a report under 10CFR 50.4). Recent approvals of EAL scheme changes have been by
letter requesting NRC approval, but not the use of 10 CFR 50.90. It is also not clear in the RIS
what specific information the NRC staff requires and what conclusions licensees must make to
support such EAL scheme changes not requiring a license amendment under 10 CFR 50.90.
There appears to be competing instructions, in that Attachment 1 and 2 imply that a EAL scheme
change would require a license amendment under 10 CFR 50.90, while page 9 of 11 of the RIS
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implies that EAL scheme changes require NRC approval, but since they do not expand a
licensee's operating authority beyond that previously authorized by NRC, would not require a
license amendment application under 10 CFR 50.90.

5) Providing an example 10 CFR 50.54(q) procedure not necessary (Enclosure 1 and
Attachments 1 and 2)

Providing the flow chart outlining the I1OCFR50.54(q) evaluation process is appropriate, but
including a detailed procedure is not. This would be better developed using an industry
consensus process, such as that used for the NRC Performance Indicators. It.should be noted
that Enclosure 1 does not discuss use of 10 CFR 50.90 for changes resulting from 10 CFR
50.54(q). Only Attachments 1 and 2 contain reference to 10 CFR 50.90.

6) Usage of the term "reduction" and "reduction in effectiveness"

The Draft RIS includes terminology pertinent to the future rulemaking activities. This is
acknowledged on page 42700 (center column, bottom sentence) of the FR notice. Reference to
the language used in the new rule revision introduces unnecessary confusion into this document.
Upon issuance of the revised rule and the proposed Draft Regulatory Guide DG-1237, this RIS
will require revision at minimum or withdrawal. Thus, reference to the revised language of the
new rule is premature unless it is issued after the rulemaking is completed.

7) Backfit Discussion

The Backfit Discussion provided on page 42703 indicates that "[t]his RIS revision does not
require any action or written response." To the contrary, if the RIS is issued before rulemaking
is completed, this RIS will require licensees to revise their procedures governing the
development, processing, and approval of Emergency Plan changes involving a decrease in
effectiveness. This RIS will require use of an amendment process specifically not established by
current regulation. In requiring the use of 10 CFR 50.90, this RIS similarly would impose
requirements for the completion of No Significance Hazards Determinations and the completion
of Environmental Assessments (under 10 CFR 50.91 and 10 CFR 51). The changes required to
licensee procedures directly contradict the logic presented in the Backfit Discussion that this is
really a change to the NRC's "regulatory process." The logic presented that this RIS does not
contain a backfit by virtue that the regulatory process is being changed and that this does not
involve licensee changes is erroneous. This would also appear to directly contradict the premise
that this is a "clarification" and, rather, acknowledge that this is effectively a rule change, if
issued before rulemaking is completed.

The Staff s interpretation of the application of the Backfit Rule provided by 10 CFR 109 is
particularly troubling.

The Backfit Discussion uses the word "clarifies" (as it does throughout the FRN) to describe the
nature of the communication. This RIS clearly communicates a "change" in the process to be
used by licensees. All reference and usage of the terms clarify, clarification, etc. should be
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deleted from the Draft RIS because of their misleading nature, if issued before rulemaking is
completed.

8) Enclosure 2 Guidance versus 10 CFR 50.90 Requirements

Enclosure 2 to the Draft RIS provides "Guidance For Content of Emergency Plan Submittals to
[sic] Requiring Prior NRC Approval." The guidance does provide some recommendations
regarding content; however, this document omits significant attributes required by l0 CFR 50.90,
50.91, and Part 51. The content provided by Enclosure 2 is insufficient to ensure successful
acceptance reviews by the Staff upon submittal. NEI 06-02, License Amendment Request
Guidelines," provide direction for the 10 CFR 50.90 applications. Templates developed by the
industry in consultation with the NRC Staff for license amendment requests do not specifically
address changes of this nature. Of particular concern would be licensees which do not have plant
specific Emergency Planning License Conditions. in addition, some STARS units are already
experiencing difficulty with the Staff's processing of "non-traditional" amendments. Lastly,
assuming that a "decrease in effectiveness" amendment was processed under 10 CFR 50.90 and
it was actually approved, through conversation with the Staff, there is significant uncertainty in
what form the amendment would be issued and exactly what part of the license would be
amended.

9) Fundamental Issue with Change Threshold

Through review of the proposed rulemaking and interaction with the Staff during public
meetings, it is observed that a significant discontinuity in philosophy permeates this document
regarding the threshold for a decrease in effectiveness. The Commission's finding of the
acceptability of the site's Emergency Plan was based the station's ability to effectively
implement the plan in a manner such that the standards of 10 CFR 50.47 and the requirements of
Appendix E were met (or demonstrated). However, the Staff does not follow this philosophy but
rather imposes a higher, albeit undefined, standard. For example in the Draft RIS (page 8 of 11,
FRN page 42702, middle column, last paragraph), the following is stated "Nevertheless, whether
or not an emergency plan change results in a RIE is not determined by assessing whether the
NRC regulatory requirements continue to be met after the EP requirement has been changed.
The licensee's emergency plan may include EP requirements that exceed the baseline standards
and requirements as set forth in § 50.47(b) and Appendix E to Part 50." It is this nebulous
standard that creates the absence of clarity for the industry. Given that the standards set forth in
§ 50.47(b) and Appendix E to Part 50 are outcome oriented, the elements above the "baseline
standards" would seem to indicate that some other acceptance criteria was being applied to the
plan. STARS recommends that the Staff and industry work together to-define an industry
implementation document that contains the procedures and guidance that this Draft RIS attempts
to convey rather than imposing on the industry further unclear regulatory guidance and
uncertainty.


