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L INTRODUCTION

Intervenor Concerned Citizens of Honolulu respectfully submits the Commission should
~ deny applicant Pa‘ina Hawaii, LLC’s petition for review of the August 27, 2009 Initial Decision |
of the Atomic Safety and Licensing Board (“Board”). As discussed below, rhe Board properly
determined that, to comply with the National En\rironmental Policy Act (“NEPA"’), the Nnclear
Regulatory Commission (“NRC”) Staff must evaluate in its environmental assessment (“EA”)
the “impacts of transportation accidents” and “consider the electron-beam irradiator alternadve

technology and alternative sites.” 8/27/09 Initial Decision at 108-09.

II. STANDARD FOR GRANTING PETITION FOR REVIEW

Under the Commission’s rules, the granting of a petition for review is discretionary and
requires “gii/\ing due weight to the existence of a substantial question with respect to the -
follow.ing considerations_”: |

(i) A finding of material fact is clearly erroneous or in conflict with a finding as
to the same fact in a different proceeding;

- (i1) A necessary legal conclusion is without governlng precedent or is a departure
from or contrary to established law;

(iii) A substantial question of law, policy, or discretion has been raised;
(iv) The conduct of the proceeding involved a prejudicial procedural error; or

(v). Any other consideration which the Commission may deem to be in the public
interest. '

10 C.F.R. § 2.341(b)(4).
The Commission’s “standard of clear error’ for overturning a Board’s factual finding is

quite high.” Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI—O3—

8,58 NRC 11, 26 (2003). Accordingly, the Commission defers to the Board’s ﬁndings_ unless



“clearly erroneous” — that is, “not even plausible in light of the record viewed in its entirety.”

_Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 1'; Sequoyah Nucle'ar_Plant,kUnits 1

‘and 2; BroWﬁs Ferry Nuclear Plant, Units 1, 2 and 3), CLI-04-24, 60 NRC 160, 189 (2004)

(internal quotation marks omittéd). The Commission “will not overturn a hearing jud ge’:s

findings simply because [it] might have reached a differént r¢sult.” Louisiana Energy Services,
~Q4_(Claib0me-Emichmeat Center), CLI-9S-3, 47 NRC 77, 93 (i998).
The Commiséion’s standard of réview for conclusions oflaw “is more searching.” Watts
Bar, CLI-04-24, 60 NRC 2t 190, The Commission reviews legal questiana de novo and “will
reverse a licensing board’s legal mliﬁgs if they are ‘a departur’e. from or contrary to established
law.” Id. |
1L THE BOARD PROPERLY DIRECTED THE STAFF TO CONSIDER ALTERNATE '-
SITES FOR PA‘INA’S PROPOSED IRRADIATOR : :
Pa‘ina argues the Board erred in requiring the Staff to consider alternate sitas for Pa‘ina’s
proposéd irradiator because, allegedly, “Intervenor’s experts hav¢ failed to idcntify any spéciﬁc, '
alternate parcal of land on Oahu for the irradiator.” Pa‘i.na Petitioﬁ for Review at‘4. Asa |
threshold matter, Pa‘ina’s suggestion that Concerned Citizens bears the. burden to identify

" specific, reasonable alternative sites ignores that “it is the agen‘cy’s obligatiori to comply with

NEPA.” Initial Decision at 14; see also Duke Power Co. (Catawba Nuclear Station, Units 1 and

2), CLI-83-19, 17 NRC 1041, 1048 (1983) (same); ‘Ilio‘ulackalani Coalition v. Rumsfeld, 464
F.3d 1083, 1092 (9™ Cir. 2006) (“the agency bears the primary résponsibility to ensure that it
complies with NEPA, and an EA’s ... flaws might be so obvious that there is no need fora

commentator to point them out specifically in order to preserve its ability to challenge a

proposed action”) (quoting Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 765 (2004)). In this



case, the EA’s purpose is “broadly framed in terms of service to the public béneﬁt” and “is not,

by its own terms, tied to a specific parcel of land.” Methow Valley Citizens Council v. Regional

E@q, 833 F.2d 810, 815 (9th Cir. 1987), rev’d on othey grounds, 490 U.S. 332, aff’d on
remand, 879 F.2d 705, 706 (9th Cir. 1989). Thus, there was “no tenable reéson for [the Staff] to
be wedded ¢xclusively” to locating the proposed irradiator at only Pa‘ina’s preferred airport
location, and, even had Concerned Citiiens not emphasized the need to consider other locations,
“it should have been obvious that investigation was warranted to determine_whether thé

[irradiator] could be pursued at alternative sites.” Id.; see also City of Alexandria, Va. v. Slater,

198 F.3d 862, 868 (D.C. Cir. 1999) (“When the proposed action is an integral part of a
coordinated plan to deal with a broad problerﬁ, the range of valternatives that must be evaluated is
broadened”). To allow the NR.C. and the pﬁblic to consider “all p‘oss'ible approaches to a
particular project ... which would alter the environmental impact and the costv—beneﬁt balance,”

the EA was obliged to consideér alternate sites. Bob Marshall Alliance v. Hodel, 852 F.2d 1223,

1228 (9™ Cir. 1988), cert. denied, 489 U.S. 1066 (1989) (quoting Calvert Cliffs’ Coordinating

Comm., Inc. v. United States Atomic Energy Comm’n, 449 F.2d 1109, 1114 (D.C. Cir. 1971));

see also Soda Mountain Wilderness Council v. Norton, 424 F. Suppn. 2d 1241, 1263 (E.D. Cal.
2006) (EA’s discussion of alternatives “enables an agency, and the public it serves, to evaluate |
- whether the government has other options it could take that might be less daméging to the natural

: 1
environment”).

' In cases from both-the Ninth Circuit and other circuits, courts routinely examine EAs to
determine whether they have adequately considered a reasonable range of alternate sites. See,
e.g., Friends of Endangered Species v. Jantzen, 760 F.2d 976, 987-88 (9th Cir. 1985) (alternate
sites for proposed development); Lee v. United States Air Force, 354 F.3d 1229, 1239-40 (10"
Cir. 2004) (alternate locations for basing training aircraft); South Carolina v. O’Leary, 64 F. 3d
892, 899-900 (4™ Cir. 1995) (alternate sites for storage of spent nuclear fuel rods); North
Carolina v. Federal Aviation Admin., 957 F.2d 1125, 1134-35 (4™ Cir. 1992) (alternate locations




In any event, Pa‘ina is faotually incorrect in asserting that, during this proceeding,
Co‘hcemod Citizénsdid not identify_ any spociﬁc alternate site the Staff should have evaluated in
its EA. As discussed below, the Boaré properly relied on the evidence thatvConcemed Qitizens
introduced regatding alternate locations to conclude there wore “reasonable alternative sites or
locations that would accomplish the projlect’s purposes” aod shouid have‘ beeﬁ e\}aluated in the -
EA. Tnitial Decision at 106. |

On February 9, 2607, Concemod Citizens filed contentions challenging the adequacy .of -
the Staff’s then recentlypreleased draft EA. A_mong other things, those contentionschallenged
the Staft’s failure to cortsider alternate sites for Pa"ina’s proposed irradiator and attached as an
exhil;it an August 28, 2006 email from Pa‘iha’s prin:cipal, Mtchael Kohn, to the NRC Staff that -
.discp.ssed various alternate sites Pa‘ina was investigating that ‘were.“further from‘ an active
runway and further from the ocean” and mi ght even have “commercial ad\}antages”'over the

vcurrently proposed site at Honolulu International Airport. Intervenor Conce_r.ned'Citizens of

‘Honolulu’s Contentions re: Draft EA and Draft Topical Report at 27 n;8 (F eb. 9, 2007) (quoting -
8/28/06 Email from Michael Kohn (Pa‘ina) to Jack Whitteo (NRC) at 1 (MLO62770248)).
Concerned Citizens argued that this docurpent “makes clear that alternate locations ... would be
feasible.” Id. | | |

In its reply in support of its contentions challenglng the draft EA, Concemned Citizens
explained that “[t ]he fact that Pa‘ina has entertaln[ed] the 1dea of changmg the proposed
location from that listed in the license appllcatton disproves the Staff’s and Pa‘ina’s assertions
that the proposod site is the only foasible one.” Intervenor Concerned Citizons of Honoluiu’s

Repl‘y In Support Of Its Contentions re: Draft EA and Draft‘ Topical Report at 26 (Mar. 19, 2007)

for Navy targets); Monarch Chemical Works, Inc v. Thone, 604 F.2d 1083, 1088 (8th Cir. 1979)
(alternate sites for prison). ,



(quoting 8/28/,06 Kohn email at l.). Accordingly, Concerned Citizens urged that, “[ajt a
minimum, ... the Draft EA should have analyzed the alternative of siting the irradiator on Ualena
Street, which has ‘several commercial buildings that Would be acceptable to Pa‘ina.”” Id.
(quoting 8/28/06 Kohn email at 1). Concefned Citizens presented nearly identical arguments
regarding the Staff’ s failure to consider the Ualena Street sites in its amended contentions .
challenging the final EA. See Intervenor Concerned Citizens of Hoﬁo.lulu’s Amended
Environmental Contentions #3 Through #5 at 34 n.11 (Sept. 4, 2007); Intervenor Concerned
Citizens of Honolulu’s Reply Iﬁ Support }Of Its Amended Environmental Confentions #3
Through #5 at 41-42 (Oct. 1, 2007). -

In issuing its Initial Decisioﬁ, the Board relied on the evidence Concerned Citizens
presented — Mr. Kohn’s August 28, 2006 email — to conclude there were reasonable alternate
~ sites that are “reasonably related to the purposes of the project” and, thus, should have been

considered in the EA. Initial Decision at 106 (quoting Trout Unlimited v. Morton, 509 F.2d

1276, 1286 (9™ Cir. 1974)). As the Board noted:

Here, the major purposes of the project are centrally located treatment for imports
and exports on Oahu, the central hub for air and sea transportation. -Accordingly,
the consideration of reasonable alternative sites or locations that would-
accomplish the project’s purposes with less significant impacts ought to be -
considered. In this regard, Mr. Kohn, the managing member of Pa’ina Hawaii,
recognized this possibility himself. He indicated in an email to the Staff, after the
Pa’ina application had been filed, that “Pa’ina has not yet been able to lease the
existing proposed location” and it was considering other locations in existing
buildings that were “further from the active operatlons of the airport and further
-from the ocean.’

Id. There was nothing erroneous about the Board relying on Pa‘ina’s own statements — which

Concerned Citizens introduced as evidence — to conclude that sites other than Pa‘ina’s preferred



location at Honolulu: International Airport could accomplish the project éurposes, and, thus,
should Have been evaluated.?

IV. THE BOARD PROPERLY DIRECTED THE STAFF TO CONSIDER THE |

- ALTERNATE OF USING E-BEAM IRRADIATION TECHNOLOGY
“Pa‘ina’s chélleng’e to the Board’s decision that the Staff was obliged to evaluate the e-

beam irradiation technology as a reasénable alternative consists of nothing more than a plea for
:the Commission to second-guess the ‘Board’s‘reliance “upon [Hawéi‘i Pride Vice-President Eric]
Weinert’s testimony about matters involving the e-beam irradiator industry and technolo gy and
the Hawaii Pride facility in particular” rather than on Pa‘ina’s principal, Mr. Kohn. Initial
Deéision at 85; see also id. (noting Mr. Kohn “has‘no actual experience purchasing or operafing
an e-beam facility,” “ﬁis letter and téstimony are not complétély consistent.or always clear,” and
“his information does not appear to be based upon intimate, insider, ﬁrst-hand knowledge of
either the history of the Hawaii Pride facility or its operations”). Pa‘ina’s request is contrary to
the Commission’s standards for review of ‘f‘actual findings, pursuant to which the Comlﬁission |

“will not overturn a hearing judge’s findings simply because [it] might have reached a different

result.” Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC at

93. As the Commission emphasiz\ed in Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho,
-~ NM 87174), CLI-00-12, 52 NRC 1 (2000), it is particularly reluctant to upset findings and

conclusions where, as here, they involve “fact-specific issues or where the affidavits or

? The Commission should reject Pa‘ina’s claim the Board violated “10 C.F.R. Sec.
2.341(b)(4)(iv) and fundamental notions of Due Process” when it allegedly “did not specifically
address Licensee Pa‘ina’s arguments.” Pa‘ina Petition for Review at 4 n.2. As the Board noted,
“any significant arguments made by the Applicant [were] generally encompassed by the Staff’s
arguments,” which the Board addressed. Initial Decision at 8 n.37. With respect to the Staff’s
obligation to consider alternative sites in its EA, the Board clearly considered Pa‘ina’s argument
about whether Concerned Citizens had identified alternate sites, citing the very evidence
Concerned Citizens proffered to conclude reasonable alternative sites exist. ‘



submissions of experts must be weighed.” Id., 52 NRC at 3 (quoting Hydro Resources. Inc.

(2929 Coors Road,. Suite 101, Albuquerque, NM 87120), CLI-99-22, 50 NRC 3, 6 (1999)).

In this case, the Board reviewed "clll the evidence submitted, including testifnony from
both Mr. Kohn and Mr. Weinert regarding Hawaii Pride’s ﬁhancial»difﬁculties'in its early days.
See Initial Decision at 77-78 (noting Kohn’s testimohy), 83 (Weinert testified Hawaii Pride’s
financial difficulties were “unrelated to the economic viability of operating an x-ray irradiator in
Hawai‘i”’). Based on that evidence, the Board ultimately concluded that Mr. Weinert’s
testimony, which “ié based upon years of ﬁrst-hand knowledge 6f the vendor from whom the
irradiator was purchased, and the history and dperation of the Hawaii Pride e-beam facility —
both its ups and downs — gained as the vice president of the compaﬁy m charge of day-to-day

operations,” was more probative. Id. at 85; see also id. at 93 (““Any doubt about the erroneous

nature of [‘the Staff’s] economic uncertainty conclusion is erased by Mr. Weinert’s testimony”).
Pa‘ina provides no basis for the Co%nmission to disturb that factual finding. |
V. THE BOARD CORRECTLY CONCLUDED THAT THE MERE FACT PA‘INA’S
IRRADIATOR IS A PRIVATE PROJECT DOES NOT RELIEVE THE STAFF OF ITS
OBLIGATION TO EVALUATE REASONABLE ALTERNATIVES
The Commission should reject as baseless Pa‘ina’s claim thé Board-“totally ignored” its
argument that, because its irradiator is a “privately-initiated project,” the Staff need not evaluate
alternate technologies and sites in its EA. Pa‘ina Petition for Review ét 9 (empﬁasis omitted). In
its discussion of both alternate technologies and alternate sites, the Board expressly. considered,
and rejected, _tﬁis claim. See Initial Decision at 98-99, 105-106 & n.479. |
As the Board explained, “Ninth Circuit precedent ... makes‘clear thét the range of
alternatives that must bé considered are those that are ‘reasonably related to the purpéses of the

projéct.’” 1d. at 98 (quoting Trout Unlimited, 509 F.2d at 1286); see also Muckleshoot Indian




Tribe v. US Forest Serv., 177 F.3d 800, 812 (9™ Cir. 1990) (quoting City of Carmel-by-the-Sea

v. U.S. Dep’t of Trans., 123 F.3d 1142, 1155 (9™ Cir. 1997)) (“the stated goal of a project

necessarily dictates the range of reasonable alternatives™); Hydro Resources, Inc., CLI-01-04, 53

NRC 31, 55 (2001) (reasonable alterﬁatives are ones that “satisfy the goals of the project”).’> The
scope of altematives is defined by “what is ‘réasonable’ rath’er,tha‘n‘on whether thevproponent or
applicant likes or is itself capable of Carryiﬁg out the Iparticuvlar aitemative;” 46 Fed. Reg.‘
18,026, 18,027 (Mar. 23, 1981). Thus; whﬂe Pa‘ina may prefer to operate a nuclear irradiator
and locéte it ét the airport, thé Board‘properl\y. éonpluded the EA’s analysis of alternatives must
focus on the general goal of the undertaking: to treat “fresh fruit and vegetables boﬁnd for the

mainland from the Hawaiian Islands and similar products being imported to the Hawatian -

“Islands.” 71 Fed. Reg. 78,231, 78,231 (Dec. 28, 2006); see also Initial Decision at 98-99
- (quotir;g EA at 6). |
The Board properly rejected the Staff’s decision té “go[] well beyoﬁd its own listing of
the reasonable purposes and needs of the proposed action and'créate[] a list of the Applicant[’]s
‘wants’ to justify its action in not consideriﬁg [reaéonable] altemative[s].;’ Initial Decision at 99.
As the Board recognized, NEPA does not permif the Staff to ‘;creé.t[e] fanéiful Applicant ‘wants’
that would effectively reduce the ‘cons,ideration of alternatives to a binary choice of granting of

denying the sought license.” Id.; see also Save Our Cumberland Mountains v. Kempthorne, 453

" ? The Board properly distinguished this case from Hydro Resources, in which the
Commission found it was proper, in identifying reasonable alternatives for a proposed in situ
leach mining project, to take into account the locations where the applicant “owns land” and “the
ore body is located.” CLI-01-04, 53 NRC at 55; see also Initial Decision at 106 n.479. Pa‘ina
not only does not own the land where it proposes to locate its irradiator, but, even now, has not
yet secured a lease for the property. See 10/6/09 Pa‘ina Lease Update. Moreover, the record .
makes clear there are alternate sites where Pa‘ina could locate its irradiator, including ones that
might have “commercial advantages” over the-currently proposed site. See Initial Decision at
106 (quoting 8/28/06 Kohn Email). :




F.3d 334, 345 (6™ Cir. 2006) (NEPA “prevents fedéral agencies from effectively reduéing the
discussion of environmentally sound alternatives toa binary choice between granting or denying
an application”).
VI. THE BOARD PROPERLY DIRECTED THE STAFF TO EVALUATE POTENTIAL
IMPACTS ASSOCIATED WITH TRANSPORTATION OF COBALT-60 SOURCES
TO AND FROM THE PROPOSED IRRADIATOR
Pa‘ina’s claim thé Board should not ha'Vé “ordered the Staff to analyze ‘environmental
consequences of transportation accidents’, i.e., delivering Co-60 to andbfrom Hawaii and to
Pa‘ina’s site near the airport”'reﬂécts a ﬁmdamental misunderstanding of the NRC’s duties under
NEPA. Pa‘ina Petition for Review at 11. Initially, Pa‘ina mixes apbles and oranges whén it
argues that, merely because the Board refused to admit safety contentions related to
transpoﬁation accidents, “logically there could be no relevant eﬁvironmental impacts attributable
to, or the responsibility of, Pa‘ina.” Id. This proceeding’s scoﬁe fo_f purposes of demonstra’;ing

safety is not co-extensive with the scope of environmental review required to comply with

NEPA. See U.S. Dep;t of Energy (High Level Waste), LBP-09-06, 69 NRC | slip op. at 36
(May 11, 2009) (“the NRC is obligated under NEPA to analyze and to disclose all environmental
effects of the proposed repdsitory_, not just the effects of those portions of the repository over

which the NRC has direct regulatory control’).*

* U.S. Dep’t of Energy cannot properly be limited to whether the NRC must analyze
potential impacts of “new construction of roads, railways, airports or any other offsite projects,”
as Pa‘ina argues. Pa‘ina Petition for Review at 12. Rather, the decision addresses more
generally the NRC’s duty under NEPA to examine potential impacts of the transportation of
radioactive material to a proposed facility like Pa‘ina’s irradiator, since, without such
" transportation, “construction of the [facility] would be irrational.”. U.S. Dep’t of Energy, LBP-
09-06, slip op. at 38; see also id. (rejecting argument that “the Supreme Court’s decision in
Department of Transportation v. Public Citizen renders transportation impacts outside the scope
of the NRC’s NEPA responsibilities™).




;

NEPA mandates that the NRC take a “hard look at the effects from proceeding with”

Pa‘ina’s proposed irradiator. Klamath-Siskiyou Wilderness Center v. Bureau of Land

Management, 387 F.3d 989, 1001 (9" Cir. 2004). The Staff must consider all impacts assoc':ilated
with Pa.‘ina’s proposed irradiator, whether direct, indirect, or cumulativé, and must consi}der
- actioné, including those carried out by othcfs, if they are “cofmectéd actions” (e.g., if they
“[c]annot or will not proceed unless other actioﬁs are taken previously”™). 40 CFR.§
1508.25(a)(1)(ii); see generally id. § .15(.)8.25‘. |

v As.the Board correctly concluded, “the operation of the proposed irradiator and the
impacts of the transportation of Co-60 are connected actions” since “the operation of the
proposed irradiator cannot proceed unless Co-60 is regularl_y transported to aﬁd from the_
facility.” Initial Decision at 49-50. Regular Co-60 shil-)ments would nét occur if there were no

irradiator to receive them, and, likewise, the irradiator “would not be built but for the

contemplated [shipments of Co-60 sources].” ‘Thomas v. Peterson, 753 F.2d 754, 758 (9™ Cir.
1985). The transportation of radioactive material to and from the proposed irradiator is

(113

“inextricably intertwined” with the operation of the facility, fnaking those shipments connec‘fed
actions’ within the meaning-of [NEPA’s] regulations,” whose potential impacts the Staff wé‘s
obliged to, but failed to, examine in the EA. Id. at 759.

Pa‘ina’s argument that “the Co-60 will be delivered By a separate, specialized licensee
under Paﬁ 71;” whose impacts need not Be a,nalyzed before allowing Pa‘ina’s irradiator to
proceed, Pa‘ina Petition for Review at 11, ignores “that it would be irra_tional, or at least unwise,

to undertake the first phase” — construction of the irradiator — “if subsequent phases” —

transportation of fresh sources to the facility and removal of depleted sources — “were not also

undertaken.” Northwest Resources Information Center V. Orégon Natural Resources Council, 56 .
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F.3d 1060, 1068 (9 Cir. 1995) (quoting Trout Unlimited, 509 F.2d at 1285). The construction

and operation of the irradiator and the transportation of Co-60 sources “present a ‘links in the |

same bit of chain’ s‘cenario”'thé’c obliged the -Staff to consider all impacts in the EA. 1d. |
‘Moreover, that other parties would have to seek cbvgrage under a separate license to

transport sources to and from Pa‘ina’s irradiator does not alter the analysis.’ The Comm'vission

resolved a similar question in Louisiana Energy Services, LLP (National Enrichment Facility),

CLI-06-15, 63 NRC 687 (2006), which involved claimis the Sfaff was obliged to examine
impacts associated with the disposél of depleted uréﬁium before deciding whether to license a
uranium enrichment facility. The Commission emphasized the pending proceeding was “to
license a uranium enrichment facility, not a proceeding to liceﬁse a near-surface waste disposal
faciiity.” Id. at 690. The Commission nonétheless recognized NEPA required the Staff “to
consider the reasonably foreseeable environmental impacts of é prof)osed action, even if they are
only indirect effects” and concluded that “[d]epleted uranium disposal from the pfopo’sed -
Natiénal Enrichment Facility would be an indirect éfféct.” Ld_ | |

There was no question in Louisiana Energy Services that the Staff needed to discuss

depleted uranium disposal in its NEPA analysis, even though licensing of a disposal facility was

not involved. 1d. at 698 (“NEPA requires ... that we consider ‘reasbnably foreseeable’ indirect
: 2

effects of the proposed licensing action™). Likewise, in this case, the Board properly co'ncluded

> There is no support for Pa ina’s bald assertion that the absence of the Part 71 hcensee

from thls proceeding “makes impossible any responses to Intervenor’s claims.” Pa‘ina Petition
for Review at 12. It is well-established in the Ninth Circuit that “the federal government is the
only proper defendant in an action to compel compliance with NEPA.” Churchill County v.
Babbitt, 150 F.3d 1072, 1082, as amended by 158 F.3d 491 (9th Cir. 1998). While the Staff may

_not know what specific “route the Part 71 licensee will use to deliver the Co-60,” Pa‘ina Petition
for Review at 12, it still must evaluate “reasonably foreseeable potential environmental impacts”
from “plausible option[s]” for transporting Co-60 sources to and from Pa‘ina’s proposed
irradiator. Louisiana Energy Services, LLP (National Enrichment Facility), CLI- 06 15,63 NRC
687, 700 (2006).

11



the Staff wés obliged to iﬁclude inits BA an adéquate analysis of potential impacts associated
with transportiﬁg Co-60 to and from the irradiator. .

" Finally, the Board cvorr’ectlyv held that the m'ere‘ex‘_istence of a generic environmental
impact s.tatement (“GEIS”) discussing t%ansportation accidents i‘nVOIVingr radioaétive materials
would no;c, as Pa‘inalass’erts, excuse the Staff’s failure to gddréss such 'impacts in the EA. | See
~ Pa‘ina Petitioﬁ for Review at 12. .Pa‘ina is mistaken when if claims the GEIS the Shtaff invoked |
in this préceeding was “on the tr_ansportati.on for radioactive mateﬁal in urban areas.” fa‘ina '
Petition for Ré\}iéw'at 12. As the Board noted: | o

\

‘the document to which the Staff cites, NUREG-0170, does not, by its own
admission, “specifically consider facets unique to the urban environment,” the
environment in which the proposed irradiator is located. Rather, NUREG-0170 .
states that “[a] separate study specific to such considerations is being conducted
and will result in a separate environmental statement specific to such an urban

“environment.” To date, the Staff has not filed or cited the allegedly forthcoming
and relevant environmental study on the transportatlon of radioactive material in
urban environments.

Initial Decision at 49 n.255 (citations omitted). Thus, there wés no relevant 'GEIS"Vthat the Board

coﬁld héve “ordered ... to be incorporated in the EA.” Isa‘i'na Petition fbr Review at. 12.
Moreo;er, ever; if such a GEIS existéd, it was not “a\/ailable for publié commeﬁt,” as

NEPA requires. Id. To comply with NEPA’S tiering regulations, the EA’ would haye had to

“summarize the issues discussed in the broader statement and incorporate statements from f_he

broader statement by reference,” concentrating on the transportation-related issues specific to

Pa‘ina’s proposed irradiator. 40 C.F.R. § 1502.20; see also id. § 1508.28. The EA did m_)t do
this. - it made no mention of the GEIS Ba‘ina now invokeAsl(not,eve‘:n in the references) and
iriclu,ded no discussion of potential iﬁpacté from‘ transportation accidents.

The draft EA likewise was silent. regarding vthe‘ GEIS Pa‘ina now.claims is_relevént,

which means that, during the public comment period, the public, including Cohcemed Citizens,

12



was unaWare of its existence and allegea relevanee to evaluating Pa‘ina’e proposal. See Draft |
EA at 8. Consequently, no one was in a }Sosition to comment on whether the GEIS adequately
apalyzes issues related to transporting Co-60 to and from Hawai‘i.. Beceuse NEPA fecognizes
ehe vital role the public plays in ensuring agencies do not sv;leep important consideratioﬁe under
the rug, if the Staff had intended to rely on a ‘GEIS, it was requiyed to state, in the draft EA, |
‘,‘where the earlier document is available.” 40 VC.F.R. § 1502.20. Likewise, the NRC’s guidance
for preparing EAs provides tha’_t “[t]he new environmental dec‘ument must identlffy‘ the doeument | ,
from which it is tiered and both documeﬁts must be available for public review.” NUREG-1748,
§ 1.6.2. The Staff failed to comply with any of these requlrements Accordmgly, the Board |
would have had no basis to order incorporation of the GEIS, as Pa ina urges even assuming it

existed.

VIL. THE DENIAL OF VARIOUS CONTENTIONS_ DOES NOT ESTABLISH PA‘INA’S
PROPOSED IRRADIATOR IS CATEGORICALLY EXCLUDED F ROM NEPA

Pa‘ina’s argument that this Board’s decision not to admit varieus contentions means that
“Pa‘ina’s irradiator is aﬁd should be ‘categorically excluded’ from NEPA documentatien,”
Pa‘ina Petitionvfor Review at 14, “misapprehends the precedural and substentive history of this
proceeding.” .lO/' 15/08 Board Order at 3 (Rﬁling on Pa‘ina Haweii, LLC Motion toA Reinstate
“Categorieal Exiclusion”). As the Board noted in rejecting a similar argufnent from Pa‘ina last |
year, “[o]n April 27, 2006, the Board issued an Order in which it accepted the stipulation ... .o'f }
the Staff and the I‘ntervenor”.that required preparatieﬁ of an EA fo_r Pa‘ina’s proposed irradiator.
' Id. at 4. The Board then correctly held:

Once the Staff prepuare‘d the environmental assessment, the issue of. Whether the
“categorical exclusion” status under NEPA applied to the proposed Pa‘ina '

irradiator became moot and totally irrelevant. Thus, in general, the current
NEPA-based questions in this proceeding all concern whether the Staff’s
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Environmental Assessment for the proposed Pa‘ina irradiator adequately complies -
with the Act’s standards for an environmental assessment. Accordingly, contrary
to the mistaken premise of the Applicant’s motion, the proceeding has not come
full circle and there is no question, and there cannot be any question, in the

current proceeding of whether the “categorical exclusion” status should apply to

the proposed Pa‘ina irradiator. '

Id. (emphasis added); see also Initial Decision at 3 n.14 (“the Staff, in effect, waived the
categorical exclusion in the joint stipulation and thus was obligated to prepare an environmental

assessment in full cdmpliance with NEPA and applicable precedent”); Pa‘ina Hawaii, LLC

(Materials License), CLI-06-18, 64 NRC 1, 5 (2006) (denying Pa;i'na’s challenge to settlement
“on substantive grounds” and noting “[i]t is the NRC, not Pa‘ina, that has the legal duty to
perform a NEPA analysis and to issue appropriate NEPA documents (such as an EA')”).6

The Board furthe)r noted that, Pa‘ina’s “motion evidences a serious misapprehension of
the various procedural rulings in the prOcéeding on the Intervenor’é amended environmental and
safefy contentions.” 10/15/08 Board Order at 4. As the Board explained, “[w]hen the Board and

" the Commission did not admit proffered contentions or portions of the Intervenor’s amended

6 The order expressly reserves Concerned Citizens’ right to “challeng[e] the adequacy of

~ any NEPA document that the NRC prepares regarding the Applicant’s proposed irradiator.”
3/20/06 Joint Stipulation and Order at § 6. To be adequate, the Staff’s EA must “[alid the
Commission’s compliance with [NEPA] when no environmental impact statement [(‘EIS’)] is
necessary.” 10 C.F.R: § 51.14(a); see also 40 C.F.R. § 1508.9(a)(2) (same). Since NEPA
demands that “high quality” environmental information — not unsubstantiated assertions — be
“available to public officials and citizens before decisions are made and before actions are
taken,” the Board was obliged to ensure the Staff’s analysis was thorough and sound, even in the
absence of any potential for significant impacts. 40 C.F.R. § 1500.1(b); see also Blue Mountains
Biodiversity Project v. Blackwood, 161 F.3d 1208, 1216 (9" Cir. 1999) (EIS required
“whenever ‘substantial questions are raised was to whether a project may cause significant
[environmental] degradation”). Likewise, since “consideration of alternatives is critical to the
goals of NEPA even where a proposed action does not trigger the EIS process,” the Board still
had to review the adequacy of the EA’s discussion of alternatives. Bob Marshall Alliance, 852
F.2d at 1228-29; see also Highway J Citizens Group v. Mineta, 349 F.3d 938, 960 (7th Cir.
2003) (“inquiry into consideration of reasonable alternatives is ‘independent of the question of -
environmental impact statements, and operative even if the agency finds no significant

- environmental impact’”’).
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environmental contention 3 and anisnded safety conténtibn‘ 7, the Board and the Commission did
not rule on the merits of the issues raised in these cohteniidns ”1d.; see, e. g‘ 6/ 19/08 Board |
Memorandum and Order (Ruling on Adm1351b111ty of Amended Safety Contentlon 7)at 1
_(concludlng Concerned Citizens had not satisfied the Commissmn s “newly prescribed and
rigorous safety contention admissibility standard with respect to irradiator siting”). Since the
denial of those contentions “is not an affirmative factual finding of the covnvcr'siey of the assertions
“in the challenged contentions,” 10/15/08 Board Order at 4,‘Pa‘ina irriproperiy relies on those
rulings to argue Concerned Citizens “has effectiVély e Iiioved” that the proposed irradiator is

categorically excluded from NEPA. Pa‘ina Petition for Review at 13.

VIIL. CONCLUSION
For the foregoing reasons, Concerned Citizens respectfully asks the Commission to deny

Pa‘ina’s petition for review of the Board’s Initial Decision.
Dated at Hdnolulu,_'Hawai‘i; October 19, 2009.

Respectfully submitted, .
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