December 1, 2009

MEMORANDUM TO: James A. Gavula, Senior Reactor Inspector
Region I
FROM: R.W. Borchardt /RA/

Executive Director for Operations

SUBJECT: DIFFERING PROFESSIONAL OPINIONS APPEAL DECISION
INVOLVING FIRST ENERGY NUCLEAR OPERATING
COMPANY’S RESPONSE TO NRC REQUEST FOR
INFORMATION (DPO-2008-002)

The purpose of this memorandum is to inform you of my considerations and conclusions
regarding the appeal you submitted on June 18, 2009, on the subject Differing Professional
Opinion (DPO).

| first want to thank you for using the DPO process and bringing these concerns to my attention.
| commend you on a package that was well-researched and insightful. | reviewed several
documents including, but not limited to, the DPO, the DPO Ad hoc Review Panel (DPO Panel)
report, the Regional Administrator’'s (RA) DPO decision, and your appeal. In addition we held a
short phone conversation on September 25, 2009. | also conferred with the Office of the
General Counsel. Please note that my review was limited to the technical issues you raised.

Based on the considerations discussed below, | support the technical conclusions of the DPO
Panel and the Region Il RA technical decision dated May 29, 2009.

Background

On March 30, 2007, First Energy Nuclear Operating Company (FENOC) transmitted to the U.S.
Nuclear Regulatory Commission (NRC) the Exponent Failure Analysis Association and Altran
Solutions Corporation (Exponent) report regarding the reactor pressure vessel head
degradation event at the Davis-Besse Nuclear Power Plant (Davis-Besse) in 2002. The report
provided a re-analysis of the timeline and root causes of the event. FENOC commissioned this
report as part of its insurance claim for the costs associated with the Davis-Besse head
replacement and extended plant shutdown.

To assist the NRC staff in understanding the assumptions, analysis, and conclusions of the
Exponent report, on April 2, 2007, the Region Ill RA sent a Request for Information (RFI) to
FENOC. On May 2, 2007, FENOC responded to the RFIl. Based on continuing questions
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regarding the report’s content, a Demand for Information (DFI) was issued on May 14, 2007, to
determine whether further enforcement action was necessary. The DFI requested, among other
things, information to understand and determine the appropriateness of FENOC's actions,
including prompt and effective communication with the NRC, following its receipt of the
Exponent report. The DFI also requested a discussion of the differences in the information
included in the Exponent report and the FENOC'’s root cause reports developed in 2002. The
DFI response was submitted on June 13, 2007, and discussed at a public meeting on June 27,
2007. On July 16, 2007, FENOC provided a supplemental response to the DFI providing
additional information regarding the planned implementation of its commitments. On

August 15, 2007, the NRC issued a Confirmatory Order formalizing FENOC’s commitments;
specifically, FENOC’s commitments and corrective actions addressing prompt and effective
communication of information of potential regulatory interest to the NRC.

FENOC'’s response to the DFI also noted that, in the last week of March 2007, they obtained an
opinion from an industry consultant on two issues: (1) do Exponent report findings significantly
change or impact restart decisions; and (2) what, if any, reports should be made to the NRC.
The consultant’s response to the two issues was also included in the DFI response.

You raised a concern to the Region Il staff regarding the completeness and accuracy of
FENOC's response to the April 2, 2007, RFI. Specifically, your concern questioned whether the
consultant’s report on the Exponent report should have been provided to the NRC as part of the
response to the RFI. The concern was evaluated using the allegation process. On October 15,
2008, you submitted a DPO disagreeing with the agency’s lack of regulatory action on this
matter. You disagreed with the Allegation Review Boards (ARBs) decision that the consultant’s
report was not an assessment of the Exponent report and, thus, not material to the NRC. Your
DPO stated that FENOC'’s response to the RFI was materially incomplete and violated 10 CFR
50.9 because FENOC did not provide a March 2007 consultant’s assessment, “Disposition of
Exponent Report, H. Miller Assessment,” on the Exponent report they had received prior to the
NRC’s RFI. In addition, in the DPO you stated that, “Some type of regulatory action is needed.
Although communication problems at this level of responsibility would dictate a cited violation,
the violation could at least be considered minor, which would require disposition by the
licensee’s corrective action program. If FENOC chooses not to improve their communication
process, then that would be their decision; but, for the NRC to not even make them aware of the
problem, ensures communications will never improve.”

The DPO Panel was established on November 13, 2008. The Panel met with you on

December 4, 2008, to establish the statement of concern, which you approved on December 11,
2008. The DPO Panel concluded that the omission of the consultant’s report from FENOC’s
response to the RFI did not constitute a violation of 10 CFR 50.9 because the consultant’s
report was not a technical assessment of the Exponent report the staff was seeking in the RFlI,
and was not material to the NRC’s decision making process relative to the determination of the
Davis Besse specific and industry wide corrective actions. On May 29, 2009, the Region Il RA
provided the DPO decision. The decision agreed with the Panel’s conclusions.

On June 18, 2009, you filed a DPO appeal. In the appeal you also reiterate your concern
“...with the adequacy of FENOC's corrective actions to ensure they provide complete and
accurate information in submittals to the NRC.” You further state that when the situation was
brought to NRC management’s attention, the agency chose to hide behind the definition of
materiality instead of asking the licensee to demonstrate the adequacy of its corrective actions.
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Review and Decision

The DPO Panel concluded that the omission of the consultant’s report from FENOC’s May 2,
2007, response to the RFI did not constitute a violation of 10 CFR 50.9 because the consultant’s
report was not a technical assessment of the Exponent report the staff was seeking in the RFI.
The DPO Panel interviewed several individuals involved in the development of the RFI. The
Panel noted the consistent answer was that the staff was requesting any technical assessment
of the Exponent report to understand the technical basis for the conclusions presented. The
DPO Panel also noted that the staff present at the ARBs indicated that, at the time of the ARB,
the agency had concluded that the Davis-Besse specific corrective actions were adequate, as
discussed below.

On March 8, 2004, the NRC sent a letter to the licensee removing the restriction on the restart
of Davis-Besse. To ensure effective assessment and sustained safe performance at Davis-
Besse, the NRC also issued a Confirmatory Order requiring inspection of key reactor coolant
system pressure boundary components during a mid-cycle outage, and annual independent
assessments for five years in the areas of operations, engineering, corrective actions and safety
culture. Recently, on September 10, 2009, the NRC concluded that FENOC met all the 2004
Confirmatory Order requirements.

In addition, the DPO Panel also determined that staff concerns existed with respect to how
FENOC communicated and handled the conclusions of the Exponent report. These concerns
were the basis for the August 15, 2007, Confirmatory Order, which addressed the issues
associated with the adequacy of FENOC's processes for communicating information to the NRC
in a timely and effective manner. Based on the results of inspections conducted at Davis-
Besse, Perry Nuclear Power Plant, and Beaver Valley Power Station (IRs 05000346/2009002,
05000440/2009002, 05000334/2009002 and 05000412/2009002), the NRC staff concluded that
the licensee completed all actions this 2007 Confirmatory Order required.

Based on the review of the associated documents and considerations discussed above, |
support the DPO Panel technical conclusions and the Region Il RA technical decision. | find
that the regulatory actions the NRC took to confirm that the licensee’s commitments and
corrective actions, which were designed to ensure that information of potential regulatory
significance is recognized and communicated to the NRC in a timely and effective manner, were
adequate. | also find that the information included in the consultant’s report would not have
changed the agency’s technical decisions and regulatory actions regarding the adequacy of
these corrective actions.

Nevertheless, | want to reiterate the Region Il RA Statement of Views dated July 9, 2009, that
you were right in questioning the basis for the staff’s decision, given the language of the RFI.
The concerns you raised regarding the NRC'’s allegation process did bring to light improvements
with respect to the allegation process. Specifically, the DPO Panel identified three
recommendations relevant to the conduct of ARBs. The Region Ill RA tasked the Enforcement
and Investigations Coordination staff to assess these recommendations. The results of the
evaluation are documented in a September 14, 2009, memo to the Region IIl RA. This memo
proposes appropriate follow-up actions to improve the conduct of ARBs such as revisions to the
Regional Procedure for the conduct of ARBs. | have encouraged Region lll to share these with
the Agency Allegation Advisor to be considered and assessed at the program level.
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| want to thank you again for raising your concerns. | take concerns such as the ones you
raised very seriously. Our organization relies on its staff to raise concerns regarding regulatory
decisions so that they can be properly considered. Your perseverance in raising these
concerns demonstrates your commitment to the agency’s mission and organizational values,
and | applaud your efforts in this regard.
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