UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Thomas S. Moore, Chairman

Paul S. Ryerson
Richard E. Wardwell

In the Matter of Docket No. 63-001-HLW
U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CABO04
(High Level Waste Repository) October 23, 2009

ORDER

(Identifying Phase | Legal Issues for Briefing)

Before the Board are the U.S. Department of Energy, State of Nevada and Nuclear
Energy Institute Joint Proposal Identifying Phase | Legal Issues for Briefing and three related
submissions."

The Board accepts the parties’ joint statement of Legal Issues 1, 2, 5, 6, 7, 8, 9, and 11.
As the parties recognize, Legal Issues 3 and 4 are closely related to the Board’s decision on the
admissibility of NEV-SAFETY-202. At this stage of the proceeding, the Board intends shortly to
admit NEV-SAFETY-202 (as stated in the first sentence of the contention) solely as a legal
issue contention and to defer consideration of other aspects of that contention and its related
waiver petition. Accordingly, the legal issue presented by NEV-SAFETY-202 should be briefed

in the same manner and pursuant to the same schedule as all other Phase | legal issues.

' U.S. Department of Energy, State of Nevada and Nuclear Energy Institute Joint Proposal
Identifying Phase | Legal Issues for Briefing (Oct. 6, 2009); U.S. Department of Energy View on
NEV-SAFETY-162 (Oct. 6, 2009); State of Nevada’s Legal Issue for NEV-SAFETY-162 (Oct. 6,
2009); NRC Staff Comment on Joint Proposal Identifying Phase | Legal Issues for Briefing (Oct.
13, 2009).



The parties shall brief Legal Issue 10, pertaining to NEV-SAFETY-162, in the form stated
by Nevada.

Pursuant to CAB Case Management Order #2,? initial briefs on the identified legal issues
shall be filed by the affected parties 45 days after the date of this order, and any affected party’s
reply brief shall be filed no later than 30 days after initial briefs are due. Although the Board will
not impose specific page limitations at this time, all parties are admonished to be as succinct as
practicable.

Should the Board require oral argument, it will take place at the Las Vegas Hearing
Facility on January 26 and (if necessary) 27, 2010. Counsel should plan their schedules
accordingly.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
October 23, 2009

2 CAB Case Management Order #2 (Sept. 30, 2009) at 4 (unpublished).
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Donald J. Silverman, Esq.
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sstaton@morganlewis.com
Annette M. White, Esq.
Annette.white@morganlewis.com
Paul J. Zaffuts, Esq.
pzaffuts@morganlewis.com

For U.S. Department of Energy
USA-Repository Services LLC

Yucca Mountain Project Licensing Group
6000 Executive Boulevard, Suite 608
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Edward Borella, Sr Staff, Licensing/Nuclear Safety

edward borella@ymp.gov

Counsel for U.S. Department of Energy
Hunton & Williams LLP
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Richmond, VA 23219
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Donald P. Irwin, Esq.
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1750 K Street, NW, Suite 350
Washington, DC 20006
Martin G. Malsch, Esq.
mmalsch@nuclearlawyer.com
Susan Montesi:
smontesi@nuclearlawyer.com

Nevada Agency for Nuclear Projects
Nuclear Waste Project Office

1761 East College Parkway, Suite 118
Carson City, NV 89706

Steve Frishman, Tech. Policy Coordinator
steve.frishman@gmail.com

Susan Lynch, Administrator of Technical Prgms

szeee@nuc.state.nv.us

Counsel for Lincoln County, Nevada
1100 S. Tenth Street

Las Vegas, NV 89017

Annie Bailey, Legal Assistant
baileys@Icturbonet.com

Eric Hinckley, Law Clerk
erichinckley@yahoo.com

Bret Whipple, Esq.
bretwhipple@nomademail.com

Lincoln County Nuclear Oversight Program
P.O. Box 1068

Caliente, NV 89008

Connie Simkins, Coordinator
jcciac@co.lincoln.nv.us

Counsel for Nye County, Nevada
Ackerman Senterfitt

801 Pennsylvania Avenue, NW, #600
Washington, DC 20004

Robert Andersen, Esq.
robert.andersen@akerman.com

Counsel for State of Nevada

Egan, Fitzpatrick, Malsch & Lawrence, PLLC
12500 San Pedro Avenue, Suite 555

San Antonio, TX 78216

Laurie Borski, Paralegal
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Charles J. Fitzpatrick, Esq.
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Marta Adams, Chief Deputy Attorney General
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P. O. Box 60
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Gregory Barlow, Esq.
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Intertech Services Corporation
PO Box 2008
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Mike Baughman, Consultant
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Sunriver, OR 97707

Malachy Murphy, Esq.
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500 S. Grand Central Parkway

Las Vegas, NV 98155

Phil Klevorick, Sr. Mgmt Analyst
klevorick@co.clark.nv.us

Elizabeth A. Vibert, Deputy District Attorney
Elizabeth.Vibert@ccdanv.com

Counsel for Clark County, Nevada
Jennings, Strouss & Salmon

1700 Pennsylvania Avenue, NW, Suite 500
Washington, DC 20006-4725
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Debra D. Roby, Esq.

droby@jsslaw.com
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Zoie Choate, Secretary
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Sherry Dudley, Admin. Technical Coordinator

sdudley@co.nye.nv.us

Counsel for Clark County, Nevada
Jennings, Strouss & Salmon

8330 W. Sahara Avenue, #290
Las Vegas, NV 89117

Bryce Loveland, Esq.
bloveland@jsslaw.com

Eureka County, Nevada

Office of the District Attorney

701 S. Main Street, Box 190
Eureka, NV 89316-0190
Theodore Beutel, District Attorney
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Eureka County Public Works
PO Box 714

Eureka, NV 89316

Ronald Damele, Director
rdamele@eurekanv.org
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NWOP Consulting, Inc.
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Ogden, UT 84403
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Esmeralda County Repository Oversight Program-
Yucca Mountain Project

PO Box 490

Goldfield, NV 89013

Edwin Mueller, Director
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John H. Huston, Attorney at Law
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Nuclear Energy Institute
Office of the General Counsel
1776 | Street, NW Suite 400
Washington, DC 20006-3708
Michael A. Bauser, Esq.

mab@nei.org
Anne W. Cottingham, Esq.

awc@nei.org
Ellen C. Ginsberg, Esq.
ecg@nei.or

Counsel for Nuclear Energy Institute
Winston & Strawn LLP

1700 K Street, N.W.
Washington, DC 20006-3817
William A. Horin, Esq.
whorin@winston.com

Rachel Miras-Wilson, Esq.
rwilson@winston.com

David A. Repka, Esq.
drepka@winston.com

Carlos L. Sisco, Senior Paralegal
csisco@winston.com

Native Community Action Council
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[ Original Signed by Linda D. Lewis ]
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Dated at Rockville, Maryland
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