October 16, 2009

The Honorable Catherine Cortez Masto
Attorney General

State of Nevada

Carson City, Nevada 89701-4717

Dear Madam Attorney General Masto:

I am responding to your letter, dated August 20, 2009, asking the Commission to direct the NRC
staff to take certain actions in relation to the application by the Department of Energy (DOE) for
the proposed Yucca Mountain high-level waste repository. Your letter raises matters that are
currently in litigation before the Atomic Safety and Licensing Board, and which subsequently
may be appealed to the Commission. When incoming correspondence addresses matters
currently in adjudication, the Commission routinely refers those letters to the Secretary of the
Commission for a reply.

Your letter requests that the Commission provide specific guidance to the NRC staff in its
preparation of the Safety Evaluation Report (SER) associated with the repository application.
Specifically, you ask the Commission to direct the staff to include consideration in the SER of
whether DOE could comply with established post-closure radiation standards without the
installation of titanium-alloy drip shields, which are currently included in DOE’s application. You
also note that the State communicated this request directly to the Staff on two separate
occasions earlier this year and that the Staff responded by letter dated July 23, 2009, briefly
stating that its review would include careful consideration of the issues raised by Nevada.

Nevada and the NRC Staff both are participating as parties in the ongoing adjudicatory
proceeding on the DOE application. As your letter recognizes, Nevada has submitted several
contentions related to the issue of drip shields that have been admitted for further litigation
before the Atomic Safety and Licensing Board. At least two of these contentions (NEV-
SAFETY-130 and NEV-SAFETY-161) raise in the adjudication the very issues you raise in your
August 20 letter, as well as in Nevada’s two letters to the NRC staff. All admitted contentions,
including these, will be considered by the Licensing Board and the resulting Board decisions
ultimately may be subject to Commission review on appeal. Therefore, at this stage of the
proceeding, given its adjudicatory role, the Commission cannot comment further on matters that
are the subject of admitted contentions that are pending in the adjudication.



The agency takes seriously its role in protecting the public health and safety and the
environment. The Commission is confident that the Staff will dutifully carry out its
responsibilities in reviewing the Yucca Mountain application.

A copy of your letter and this response will be served on the participants in the Yucca Mountain
proceeding.

Sincerely,

/RA/
Annette L. Vietti-Cook

cc: Service List
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