
  

October 19, 2009 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD  

 
In the Matter of )           
 ) 
 )  
STP NUCLEAR OPERATING COMPANY )   Docket Nos.  52-012 & 52-013                 
 ) 
 )  
(South Texas Project, Units 3 & 4) ) 
 

NRC STAFF ANSWER TO APPLICANT’S  
MOTION TO DISMISS CONTENTION 16 AS MOOT 

 
 Pursuant to 10 C.F.R. § 2.323(c), the Staff of the U.S. Nuclear Regulatory Commission 

(Staff) hereby answers STP Nuclear Operating Company’s (Applicant’s) “Motion to Dismiss 

Contention 16 as Moot” (Motion).  For the reasons discussed below, Contention 16 as admitted 

by the Atomic Safety and Licensing Board (Board) should be dismissed because the Applicant’s 

response to Staff requests for additional information (RAIs) renders the contention moot.  

BACKGROUND 

On April 21, 2009, Sustainable Energy and Economic Development (SEED) Coalition, 

South Texas Association for Responsible Energy, and Public Citizen (collectively, Intervenors) 

submitted a “Petition For Intervention and Request For Hearing” (“Petition”) in the South Texas 

Units 3 and 4 (STP) combined license (COL) proceeding.  The Board issued a partial ruling 

granting the Petition based upon a determination that the Intervenors had established standing 

and that Contention 21 was admissible.  STP Nuclear Operating Co. (South Texas Project, 

Units 3 & 4), LBP-09-21, 70 NRC __ (slip op.) (Aug. 27, 2009).  In LBP-09-21, the Board 

deferred rulings on Contentions 8 to 16.  Id. at 2.  The Board later issued a memorandum and 

order ruling on these contentions.  STP, LBP-09-25, 70 NRC __ (slip op.) (Sept. 29, 2009).  In 

LBP-09-25, the Board determined that Contentions 8, 9, 14, and 16 were admissible.   
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On October 1, 2009, the Applicant filed a notification with the Board regarding 

Contention 16 (Board Notification).  Attached to this notification was a September 28, 2009, 

response by the Applicant to RAIs sent by the Staff (RAI Response Letter).1  The Board 

Notification stated that the response to RAI 05.10-04 was related to Contention 16.  Board 

Notification at 1-2.  On October 8, 2009, the Applicant filed the instant Motion.  The Intervenors 

answered with “Response to Applicant’s Motion to Dismiss Contention 16 as Moot” on 

October 15, 2009. 

DISCUSSION 

Contention 16 as admitted by the Board should be dismissed as moot because the basis 

for concluding that that the contention was material no longer exists.  The Board admitted 

Contention 16 as follows: 

The Environmental Report fails to consider adequately the environmental impact of the 
possible withdrawal of additional groundwater in excess of that authorized by the current 
permits. 
 

STP, LBP-09-25, 70 NRC at __, slip op. at 31.  The Board concluded that this contention was 

material because the Applicant conceded that it may need to withdraw groundwater in excess of 

current limits.  Id. at 30.  With its response to RAI 05.10-04, however, the Applicant represents 

that “’the existing groundwater permit limit provides adequate water supply for the operation of 

STP Units 1 and 2 and the construction, initial testing, and operation of STP Units 3 and 4.’”  

Board Notification at 1 (quoting RAI Response Letter, Attachment 5, pp. 1-2).  According to the 

Applicant, this conclusion is based on the results of an updated operating plant water balance 

calculation for Units 3 and 4 and a new site groundwater use calculation.  Id.   The Applicant 

now states that it does not intend to seek a permit limit increase.  Id.  The response to RAI 

                                                 

1 Letter from Scott Head, STP Nuclear Operating Company, to NRC, Response to Request for 
Additional Information (Sept. 28, 2009) (ADAMS Accession No. ML092730285). 
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05.10-04 also provides proposed ER revisions to reflect this new determination.  RAI Response 

Letter, Attachment 5.2   

 Commission precedent recognizes that contentions can be “’superseded’” by new 

information presented in RAI responses.  See Duke Energy Corp. (McGuire Nuclear Station, 

Unit 1, Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373, 382 (2002) (quoting 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1050 

(1983)).  In such cases, the contention “must be disposed of or modified.” McGuire/Catawba, 

CLI-02-28, 56 NRC at 382.  Contention 16 should be dismissed as moot because the basis for 

the Board’s materiality determination no longer exists.  The Applicant no longer concedes that it 

might withdraw groundwater above the current limits.  Board Notification at 1. 

 Challenges to the adequacy of the new information should be submitted in the form of a 

new or amended contention.  See McGuire/Catawba, CLI-02-28, 56 NRC at 382-83.  See also 

STP, LBP-09-21, 70 NRC __, slip op. at 11 n.59 (“[T]he Commission has not established any 

prerequisite, such as assessment of the information submitted, that must be met before a 

finding of mootness can be made.  Rather, submittal of the information is the basis for the 

finding of mootness, while the adequacy of the information submitted may be the subject of a 

new or amended contention.”)  Such new or amended contentions must meet the contention 

admissibility requirements of 10 C.F.R. § 2.309 for new and amended contentions.  See 

§ 2.309(c), (f)(1), and (f)(2).   

                                                 

2  The RAI Response Letter states on page 4 of attachment 5, that revisions to FSAR sections 
were provided in a response to RAI 02.04.12-36.  The Response to RAI 02.04.12-36 can be found in a 
September 21, 2009 letter.  See Letter from Scott Head, STP Nuclear Operating Company, to NRC, 
Responses to Requests for Additional Information, Attachment 10 (ADAMS Accession No. 
ML092710096). 
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CONCLUSION 

 For the reasons given above, Contention 16, as admitted by the Board, should be 

dismissed as moot.   

CERTIFICATION 

 I certify that I have made a sincere effort to make myself available to listen and respond 

to the moving party, and to resolve the factual and legal issues raised in the motion, and that my 

efforts to resolve the issues have been unsuccessful.  The NRC staff agreed with a draft of a 

joint motion to dismiss that was submitted to the parties by the Applicant.  However, Intervenors 

did not agree that Contention 16 was moot. 

Respectfully submitted, 
 
/Signed (electronically) by/ 
Michael A. Spencer 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, D.C. 20555-0001 
(301) 415-4073 
(301) 415-3725 fax 
Michael.Spencer@nrc.gov 
 

 
Dated at Rockville, Maryland 
this 19th day of October, 2009 



  

    
UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
In the Matter of )           
 ) 
 ) 
STP NUCLEAR OPERATING COMPANY  )     Docket Nos.  52-012 & 52-013                 
 ) 
 )  
(South Texas Project, Units 3 & 4) ) 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that copies of the “NRC STAFF ANSWER TO APPLICANT’S MOTION TO 
DISMISS CONTENTION 16 AS MOOT” have been served on the following persons by 
Electronic Information Exchange on this 19th day of October, 2009: 
 
Administrative Judge 
Michael M. Gibson 
Atomic Safety and Licensing Board Panel 
Mail Stop – T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
(E-mail: Michael.Gibson@nrc.gov) 
 

Office of Commission Appellate 
   Adjudication 
Mail Stop O-16C1 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail:OCAAmail@nrc.gov 

Administrative Judge 
Gary S. Arnold 
Atomic Safety and Licensing Board Panel 
Mail Stop – T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
(E-mail: Gary.Arnold@nrc.gov) 
 

Office of the Secretary 
ATTN: Docketing and Service 
Mail Stop: O-16C1 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
E-mail: HEARINGDOCKET@nrc.gov 
 

Administrative Judge 
Randall J. Charbeneau 
Atomic Safety and Licensing Board Panel 
Mail Stop – T-3 F23 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
(E-mail: Randall.Charbeneau@nrc.gov) 
 

Robert V. Eye, Esq. 
Counsel for the Intervenors 
Kauffman & Eye 
Suite 202 
112 SW 6th Ave. 
Topeka KS 66603 
bob@kauffmaneye.com 

 



- 2 - 

 

Steven P. Frantz, Esq. 
Stephen J. Burdick, Esq. 
Alvin Gutterman, Esq. 
John E. Matthews, Esq. 
Counsel for the Applicant 
Morgan, Lewis & Bockius, LLP 
1111 Pennsylvania Ave., NW 
Washington, DC 20004 
E-mail: 
sfrantz@morganlewis.com 
sburdick@morganlewis.com 
agutterman@morganlewis.com 
jmatthews@morganlewis.com 
 

 

 
 

/Signed (electronically) by/ 
Michael A. Spencer 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, D.C. 20555-0001 
(301) 415-4073 
(301) 415-3725 fax 
Michael.Spencer@nrc.gov 
 

 
Dated at Rockville, Maryland 
this 19th day of October, 2009 
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