
UNITED STATES OF AMERICA 
 

NUCLEAR REGULATORY COMMISSION 
 

Atomic Safety and Licensing Board 
 

Before Administrative Judges: 
 

 
 
 
 
 
 
 
____________________________________ 
       ) 
In the Matter of      ) 

 ) 
U.S. DEPARTMENT OF ENERGY   )  Docket No. 63-001-HLW 

 ) 
(High Level Waste Repository)   )  October 13, 2009 
____________________________________ ) 

 
JOINT SUBMISSION OF 

PROPOSED CONTENTION GROUPINGS 
FOR PHASE I DISCOVERY 

 
 In accordance with Case Management Order #2 (CMO #2) dated September 30, 2009 (at 

4), the party intervenors hereby file Proposed Contention Groupings for Phase I Discovery.  See 

Exhibit 1 (attached).  The proposed contention groupings have been drafted to be consistent with 

the filing occurring today by Clark County, Nevada, to consolidate the volcanism contentions 

(i.e., CLK-SAFETY-003 through 011, NEV-SAFETY-150 through 158, and INY-SAFETY-

003), and to be consistent with the filing occurring today by the State of Nevada to consolidate 

two of its contentions (i.e., NEV-SAFETY-146 and 201). 

The State of Nevada took the lead to prepare the proposed contention groupings, twice 

circulated the proposed contention groupings to the other party intervenors and to the U.S. 
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Department of Energy (DOE) and the U.S. Nuclear Regulatory Commission (NRC) Staff for 

their review, and in good faith addressed all comments received.  This joint submission is 

supported by the State of Nevada, Clark County, Nevada, White Pine County, Nevada, County 

of Inyo, California, and the Joint Timbisha Shoshone Tribal Group (JTS).  The Nuclear Energy 

Institute (NEI) agrees with the proposed contention groupings with the exception that NEI 

prefers five contentions from the State of Nevada, i.e., NEV-SAFETY-083, 097, 098, 105 and 

109, be relocated from the Corrosion Group to the Drip Shield Group, and reserves the right to 

file an objection in accordance with CMO #2.  DOE agrees with the grouping of contentions 

reflected in Exhibit 1, but does not agree with the characterization accompanying some 

contentions as "legal at least in part."  DOE is of the opinion that the Board and/or the 

Commission have designated those contentions as legal issues, and believes that those rulings 

speak for themselves.  NRC Staff takes no position at this time with regard to the proposed 

contention groupings.  

Respectfully submitted, 

(signed electronically) 
Charles J. Fitzpatrick * 
Martin G. Malsch * 
John W. Lawrence * 
Egan, Fitzpatrick, Malsch & Lawrence, PLLC 
12500 San Pedro Avenue, Suite 555 
San Antonio, TX 78216 
Tel: 210.496.5001 
Fax: 210.496.5011 
cfitzpatrick@nuclearlawyer.com 
mmalsch@nuclearlawyer.com 
jlawrence@nuclearlawyer.com 
*Special Deputy Attorneys General 

 
Dated:  October 13, 2009 



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
Atomic Safety and Licensing Board 

 
In the Matter of      )  
  ) 
U.S. DEPARTMENT OF ENERGY  ) Docket No. 63-001-HLW 
  ) 
(High Level Waste Repository)  ) October 13, 2009 
 
 
 CERTIFICATE OF SERVICE 
 
 I hereby certify that the foregoing Proposed Contention Groupings for Phase I Discovery 
has been served upon the following persons by the Electronic Information Exchange: 
 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop - T-3 F23 
Washington, DC 20555-0001 
 
CAB 01 
William J. Froehlich, Chair 
Administrative Judge 
E-mail: wjf1@nrc.gov  
Thomas S. Moore 
Administrative Judge 
E-mail: tsm2@nrc.gov  
Richard E. Wardwell 
Administrative Judge 
E-mail: rew@nrc.gov  
 
CAB 02 
Michael M. Gibson, Chair 
Administrative Judge 
E-mail: mmg3@nrc.gov  
Alan S. Rosenthal 
Administrative Judge 
E-mail: axr@nrc.gov   
Nicholas G. Trikouros 
Administrative Judge 
E-mail: NGT@NRC.GOV  
 

CAB 03 
Paul S. Ryerson, Chair 
Administrative Judge 
E-mail: psr1@nrc.gov  
Michael C. Farrar 
Administrative Judge 
E-mail: mcf@nrc.gov  
Mark O. Barnett 
Administrative Judge 
E-mail: mob1@nrc.gov  
mark.barnett@nrc.gov 
 
CAB 04 
Thomas S. Moore, Chair 
Administrative Judge 
E-mail: tsm2@nrc.gov  
Paul S. Ryerson 
Administrative Judge 
E-mail: psr1@nrc.gov  
Richard E. Wardwell 
Administrative Judge 
E-mail: rew@nrc.gov  
 
Anthony C. Eitreim, Esq., Chief Counsel 
Email:  ace1@nrc.gov 
Daniel J. Graser, LSN Administrator 
Email:  djg2@nrc.gov 
Lauren Bregman 
Email:  lrb1@nrc.gov 



 

 

2 

Sara Culler 
Email:  sara.culler@nrc.gov 
Joseph Deucher 
Email:  jhd@nrc.gov 
Patricia Harich 
Email:  patricia.harich@nrc.gov 
Zachary Kahn 
Email:  zxk1@nrc.gov 
Erica LaPlante 
Email:  eal1@nrc.gov 
Matthew Rotman 
Email:  matthew.rotman@nrc.gov 
Andrew Welkie 
Email:  axw5@nrc.gov 
Jack Whetstine 
Email:  jgw@nrc.gov 
 
U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop - O-16 C1 
Washington, DC 20555-0001 
Hearing Docket 
Email:  hearingdocket@nrc.gov 
Andrew L. Bates 
Email:  alb@nrc.gov 
Adria T. Byrdsong 
Email:  atb1@nrc.gov 
Emile L. Julian, Esq. 
Email:  elj@nrc.gov 
Evangeline S. Ngbea 
Email:  esn@nrc.gov 
Rebecca L. Giitter 
Email:  rll@nrc.gov 
 
U.S. Nuclear Regulatory Commission 
Office of Comm Appellate Adjudication 
Mail Stop - O-16C1 
Washington, DC 20555-0001 
OCAA Mail Center 
Email:  ocaamail@nrc.gov 
 
U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop - O-15 D21 
Washington, DC 20555-0001 
Mitzi A. Young, Esq. 
Email:  may@nrc.gov 

Marian L. Zobler, Esq. 
Email:  mlz@nrc.gov 
Andrea L. Silvia, Esq. 
Email:  alc1@nrc.gov 
Daniel Lenehan, Esq. 
Email:  dwl2@nrc.gov 
Margaret J. Bupp, Esq. 
Email:  mjb5@nrc.gov 
Adam S. Gendelman 
Email:  Adam.Gendelman@nrc.gov  
Christopher C. Chandler 
Email:  Christopher.Chandler@nrc.gov  
Joseph S. Gilman, Paralegal 
Email:  jsg1@nrc.gov 
Karin Francis, Paralegal 
Email:  kfx4@nrc.gov 
OGCMailCenter 
Email:  OGCMailCenter@nrc.gov 
 
Hunton & Williams LLP 
Counsel for the U.S. Department of Energy 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, VA 23219 
Kelly L. Faglioni, Esq. 
Email:  kfaglioni@hunton.com 
Donald P. Irwin, Esq. 
Email:  dirwin@hunton.com 
Michael R. Shebelskie, Esq. 
Email:  mshebelskie@hunton.com 
Pat Slayton    
Email:  pslayton@hunton.com 
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Exhibit 1 



Grouping Subject Contentions Total Expert Witness(es)

NEV-Safety-009 (legal at least in part) Overpeck & Thorne
NEV-Safety-010 (legal at least in part) Overpeck & Thorne
NEV-Safety-011 (legal at least in part) Overpeck & Thorne
NEV-Safety-012 (legal at least in part) Overpeck
NEV-Safety-013 (legal at least in part) Overpeck
NEV-Safety-014 Chandler & Wheater
NEV-Safety-015 Chandler & Wheater
NEV-Safety-016 Chandler & Wheater
NEV-Safety-017 Chandler & Wheater
NEV-Safety-018 Chandler, Overpeck & Wheater
NEV-Safety-019 (legal at least in part) Overpeck
NEV-Safety-046 Butler & Wheater
JTS-NEPA-008 Johnson & Mifflin
NEV-Safety-020 Wheater
NEV-Safety-021 Wheater
NEV-Safety-022 Wheater
NEV-Safety-023 Wheater
NEV-Safety-024 Wheater & Chandler
NEV-Safety-025 Wheater
NEV-Safety-026 Wheater
NEV-Safety-027 Wheater
NEV-Safety-028 Wheater & Chandler
NEV-Safety-029 Wheater & Chandler
NEV-Safety-030 Wheater & Chandler
NEV-Safety-031 Wheater
NEV-Safety-032 Wheater
NEV-Safety-033 Wheater
NEV-Safety-034 Wheater & Chandler
NEV-Safety-035 Wheater, Butler & Chandler
NEV-Safety-036 Wheater
NEV-Safety-037 Chandler & Wheater
NEV-Safety-038 Chandler & Wheater
NEV-Safety-039 Chandler
NEV-Safety-040 Chandler & Wheater
NEV-Safety-041 (legal at least in part) Matthai & Thorne
JTS-NEPA-005 Johnson & Mifflin

Climate and 
Precipitation

Infiltration
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NEV-Safety-042 Bath
NEV-Safety-043 Bath
NEV-Safety-044 Bath & Butler
NEV-Safety-045 Butler & Shettel
NEV-Safety-047 Butler, Wheater & Matthai
NEV-Safety-048 Shettel & Matthai
NEV-Safety-049 Shettel & Butler
NEV-Safety-050 Matthai & Butler
NEV-Safety-051 Matthai
NEV-Safety-052 Matthai & Butler
NEV-Safety-053 Matthai & Butler
NEV-Safety-054 Matthai
NEV-Safety-113 Shettel & Bath
NEV-Safety-114 Morgenstein & Bath
NEV-Safety-115 Morgenstein & Bath
JTS-NEPA-003 Johnson & Mifflin
NEV-Safety-055 Bath, Morgenstein & Shettel
NEV-Safety-056 Bath, Morgenstein & Shettel
NEV-Safety-057 Shettel & Bath
NEV-Safety-058 Shettel & Bath
NEV-Safety-059 Shettel & Bath
NEV-Safety-060 Morgenstein
NEV-Safety-061 Shettel, Hambley & Matthai
NEV-Safety-062 Shettel, Hambley & Matthai
NEV-Safety-063 Shettel, Hambley & Matthai
NEV-Safety-064 Shettel, Hambley & Matthai
NEV-Safety-065 Morgenstein & Butler
NEV-Safety-066 Matthai
NEV-Safety-077 Hambley, Kendorski & Shettel
NEV-Safety-095 Morgenstein & Matthai
NEV-Safety-067 Bath, Morgenstein & Shettel
NEV-Safety-068 Morgenstein
NEV-Safety-069 Morgenstein
NEV-Safety-070 Morgenstein & Bath
NEV-Safety-071 Morgenstein & Bath
NEV-Safety-072 Morgenstein
NEV-Safety-073 Morgenstein & Cottis
NEV-Safety-107 Cottis & Morgenstein
NEV-Safety-108 Cottis & Morgenstein
NEV-Safety-109 Cottis & Morgenstein

Unsaturated Zone 
Flow and 
Transport

Emplacement Drift 
Geochemistry

8

Unsaturated Zone 
Geochemistry 6

16

Emplacement Drift 
Seepage
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NEV-Safety-092 Morgenstein & Cottis
NEV-Safety-099 Morgenstein & Cottis
NEV-Safety-111 Morgenstein
NEV-Safety-112 Morgenstein
NEV-Safety-116 Shettel & Bath
NEV-Safety-117 Thorne & Morgenstein
NEV-Safety-074 Thorne
NEV-Safety-075 Cottis
NEV-Safety-076 Cottis
NEV-Safety-078 Shettel & Bath
NEV-Safety-079 Shettel & Bath
NEV-Safety-080 McMaster & Cottis
NEV-Safety-081 McMaster & Cottis
NEV-Safety-082 McMaster & Cottis
NEV-Safety-083 McMaster & Cottis
NEV-Safety-084 McMaster, Cottis & Morgenstein
NEV-Safety-085 McMaster & Cottis
NEV-Safety-086 Morgenstein & Cottis
NEV-Safety-087 Morgenstein & Cottis
NEV-Safety-088 Morgenstein & Cottis
NEV-Safety-089 Morgenstein & Cottis
NEV-Safety-090 Morgenstein, Cottis & Hambley
NEV-Safety-091 Morgenstein & Cottis
NEV-Safety-093 Morgenstein & Cottis
NEV-Safety-094 Morgenstein & Cottis
NEV-Safety-096 Morgenstein & Matthai
NEV-Safety-097 Morgenstein & Cottis
NEV-Safety-098 Morgenstein & Cottis
NEV-Safety-100 Morgenstein & Cottis
NEV-Safety-101 Cottis
NEV-Safety-102 Cottis
NEV-Safety-103 Cottis
NEV-Safety-104 Cottis
NEV-Safety-105 Cottis & Morgenstein
NEV-Safety-106 Cottis & Morgenstein
NEV-Safety-124 McMaster & Cottis
NEV-Safety-125 McMaster & Cottis
NEV-Safety-126 McMaster & Cottis
NEV-Safety-127 McMaster & Cottis
NEV-Safety-128 McMaster & Hambley
NEV-Safety-129 McMaster & Cottis
NEV-Safety-130 McMaster, Hambley & Shettel
NEV-Safety-142 McMaster & Cottis
NEV-Safety-143 McMaster
NEV-Safety-144 McMaster & Hambley
NEV-Safety-145 McMaster
NEV-Safety-161 (legal at least in part) Thorne
NEV-Safety-162 (legal at least in part) McMaster, Hambley, Shettel & Thorne
NEI-Safety-006 Apted, King & Kozak

Saturated Zone 
Geochemistry

Waste Dissolution 4

Drip Shields

Corrosion

14

2

29



NEV-Safety-110 Cottis & Shettel
NEV-Safety-121 Hambley & Kendorski
NEV-Safety-122 Thorne & Hambley
NEV-Safety-123 Hambley, Kendorski & Shettel
NEV-Safety-131 Hambley & Kendorski
NEV-Safety-132 Hambley & Kendorski
NEV-Safety-133 Hambley & Kendorski
NEV-Safety-134 Hambley & Kendorski
NEV-Safety-136 Hambley & Kendorski
NEV-Safety-137 Hambley
NEV-Safety-138 Hambley
NEV-Safety-140 Hambley 
NEV-Safety-141 Hambley
Clk-Safety-3/NEV-Safety-150 Smith
Clk-Safety-4/NEV-Safety-151 Smith
Clk-Safety-5/NEV-Safety-152 Smith
Clk-Safety-006, NEV-Safety-153, and Iny-
Safety-003

Smith

Clk-Safety-007/NEV-Safety-154 Smith
Clk-Safety-008/NEV-Safety-155 Smith
Clk-Safety-009/NEV-Safety-156 Smith
Clk-Safety-010/NEV-Safety-157 Smith
Clk-Safety-011/NEV-Safety-158 Smith
NEV-Safety-164 Phillips & Thorne
NEV-Safety-167 None
Iny-NEPA-006 Smith
NEV-Safety-118 Thorne
NEV-Safety-119 Thorne
NEV-Safety-120 Thorne
NEV-Safety-147 Thorne & Hambley
NEV-Safety-148 Thorne & Hambley
NEV-Safety-163 Thorne
NEV-Safety-149 (legal at least in part) None
NEV-Safety-159 Thorne
NEV-Safety-160 Thorne
NEV-Safety-170 Thorne
NEV-NEPA-018 None
NEV-Safety-165 None
NEV-Safety-166 None
NEV-Safety-168 Hambley
NEV-Safety-169 (legal at least in part) None
NEV-Safety-172 None
NEV-Safety-173 Hambley

Expert Elicitation

Volcanism

Rock Structure, 
Geomechanics, and 
Engineered Barrier 

Systems

Biosphere Factors

Human Reliability

12

2

TSPA & PMA

Retrievability

TAD Inspection 
and Verification

2

13

3

4

4

2



Whi-NEPA-001 Geist, Baughman & Taunton
Whi-NEPA-002 Geist, Baughman & Taunton
Whi-NEPA-003 Geist, Baughman & Taunton
Whi-NEPA-004 Geist, Baughman & Taunton
Missile Testing – Clk-Safety-002 Conway
EP Affect on Post Cl. – NEV-Safety-139 Hambley
Security Measures – NEV-Safety-196 None
Criticality – NEI-Safety-005 (legal at least 
in part)

Redmond

NEV-Safety-009 See "Climate"
NEV-Safety-010 See "Climate"
NEV-Safety-011 See "Climate"
NEV-Safety-012 See "Climate"
NEV-Safety-013 See "Climate"
NEV-Safety-019 See "Climate"
NEV-Safety-041 See "Infiltration"
NEV-Safety-146/NEV-Safety-201 None
NEV-Safety-149 None
NEV-Safety-161 See "Drip Shields"
NEV-Safety-162 See "Drip Shields"
NEV-Safety-169 None
NEV-Safety-171 None
NEI-Safety-005 See "Misc./Criticality Analysis"

Legal Contentions 
(at least in part)

Miscellaneous

Radionuclide 
Contamination

14

4

4
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