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STATE OF NEVADA'S LEGAL ISSUE FOR NEV-SAFETY-162

Nevada proposes the following legal issue as within the scope of NEV-SAFETY-162:

Whether, in making the pre-construction authorization finding required by 10 C.F.R. §
63.31(a)(2), it must be considered whether, given DOE’s plan to install drip shields only
after all of the wastes have been emplaced, it will be impossible to make the pre-
operational finding in 10 C.F.R. § 63.41(a) that construction of the underground facility
has been substantially completed in accordance with the license application, as amended,
the Atomic Energy Act, and applicable NRC regulations.

DISCUSSION

Issuing a construction permit (or combined license) for a nuclear power reactor in the
face of plans to postpone the installation of essential safety features, such as engineered means to
remove core decay heat if a loss-of-coolant accident occurs, until after full power operation,
would surely present an unreasonable risk to the health and safety of the public. Once full power
operation begins, there is an irreversible process whereby decay heat builds up in the core, and if

a loss-of-coolant accident should occur without emergency core cooling systems in place, it will



be too late to assure safety by alternative means. Admitted NEV-SAFETY-162 presents an
analogous circumstance for Yucca Mountain.

Admitted NEV-SAFETY-162 alleges specifically that "DOE plans to install the drip
shields about one-hundred years from now, after all of the wastes are emplaced in the tunnels

and just prior to repository closure, but this cannot be justified as safe because if installation of

the drip shields proves to be defective or impossible it will be too late to assure safety by
alternative means" [emphasis added]. The contention discusses the absence of retrieval plans
(Petition to Intervene at 861-62) to make the point that, at least in Nevada’s opinion, because
retrieval is speculative at best, the emplacement of wastes in the tunnels is as irreversible as the
buildup of decay heat in a reactor core, with the result that, as the contention alleges, "it will be
too late to assure safety by alternative means."

A drip shield installation plan "cannot be justified as safe" if NRC’s safety regulations
prohibit it. Paragraph 4 of NEV-SAFETY-162 (Petition to Intervene at 861) states that the
contention alleges non-compliance with (among other regulations) 10 C.F.R. § 63.31(a)(2). 10
C.F.R. § 63.31(a)(2) provides that, before issuing a construction authorization, the Commission
must find that there is a "reasonable expectation that the materials can be disposed of without
unreasonable risk to the health and safety of the public." Therefore, NEV-SAFETY-162 alleges
on its face that DOE’s drip shield installation plan cannot be justified as safe because it violates
10 C.F.R. § 63.31(a)(2). A legal question framed in terms of what 10 C.F.R. § 63.31(a)(2)
means in the context of NEV-SAFETY-162 would clearly be within the scope of this contention.
Nevada’s legal issue falls squarely within this scope, for it raises precisely the issue of what 10
C.F.R. § 63.31(a)(2) means as applied to DOE’s proposed drip shield installation plan and NEV-

SAFETY-162.



It is true that NEV-SAFETY-162 does not cite 10 C.F.R. § 63.41(a), another regulation
cited in Nevada’s legal issue. However, this is not relevant in determining the scope of the
contention and the propriety of Nevada’s legal issue. In framing its legal issue, Nevada uses 10
C.F.R. § 63.41(a) only to suggest the meaning of 10 C.F.R. § 63.31(a)(2), which is cited in the
contention. Nevada does not claim a specific violation of 10 C.F.R. § 63.41(a). Nevada did not
need to cite 10 C.F.R. § 63.41(a) because the Board’s June 20, 2008 contention drafting
instructions (LBP-08-10 at 7) required petitioners to cite "the principal statutory or regulatory
requirement or requirements on which they rely" [emphasis added], and the principal regulatory
requirement relied on in NEV-SAFETY-162 is 10 C.F.R. § 63.31(a)(2), not 10 C.F.R. § 63.41(a).

In its Answer to Nevada’s proposed NEV-SAFETY-162, DOE argued (at 1493) that
Nevada had not explained how the finding required by 10 C.F.R. § 63.31(a)(2) was relevant to
the contention. Nevada replied (at 694-96) that because 10 C.F.R. § 63.31(a)(2) looked forward
to potential risks from operation of the repository (possession and disposal), the intent of that
regulation could be inferred from the kinds of pre-operational safety findings the NRC would be
required to make in 10 C.F.R. § 63.41, including the substantial completion of construction
finding in 10 C.F.R. § 63.41(a). Nevada’s legal issue is the same as the issue DOE raised, in
general fashion, in its Answer, and is precisely the same legal issue that Nevada identified in its
Reply. Material in a petitioner’s reply that "legitimately amplifie[s]" the contention set forth in
the petition to intervene may be considered in defining the scope of the contention. PPL
Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-04, 65 NRC
281 at 301 (2007); Pa’ina Hawaii (Material License Application), LBP-06-12, 63 NRC 403 at
416 (2006); Louisiana Energy Services, LP (National Enrichment Facility), LBP-04-14, 60 NRC

40 at 58 (2004). Nevada’s Reply most certainly did no more than legitimately amplify what was



said in NEV-SAFETY-162, as presented in Nevada’s Petition to Intervene, and may be
considered in deciding whether Nevada’s legal issue is appropriate. Moreover, given Nevada’s
Reply, the issue can come as no surprise to DOE, and its consideration at this time cannot
possibly cause DOE any prejudice.
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