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JOINT MOTION BY THE COUNTY OF INYO AND THE JOINT TIMBISHA 
SHOSHONE TRIBAL GROUP TO REMOVE THREE GROUNDWATER-BASED 

CONTENTIONS FROM DISCOVERY DURING PHASE I 
 

INTRODUCTION 
 

Pursuant to 10 C.F.R. § 2.323, the County of Inyo and the Joint Timbisha 

Shoshone Tribal Group request that the Construction Authorization Board (CAB04)  

withdraw two groundwater-based safety contentions (INY-SAFETY-001 and INY-

SAFETY-002) and one groundwater-based NEPA contention (JTS-NEPA-004) from 

discovery during Phase I and to order that such contentions be litigated together with the 

other groundwater-based NEPA contentions in the next phase of these proceedings. 

DISCUSSION 

 On August 26, 2006, the Board granted an extension of time to the parties to file 

new or amended contentions that are based upon the Department of Energy’s (“DOE”) 

“Analysis of Postclosure Groundwater Impacts for a Geologic Repository  for the 

Disposal of Spent Nuclear Fuel and High Level Radioactive Waste at Yucca Mountain, 



Nye County, Nevada” until 30 days after NRC Staff formally announces or otherwise 

advises the parties how it will proceed with respect to DOE’s Analysis of Postclosure 

Groundwater Impacts. During the pre-hearing conference on September 14, 2009, NRC 

Staff announced that it would prepare a supplemental analysis of postclosure 

groundwater impacts, but that the preparation of the supplemental analysis would not 

commence until after federal fiscal year 2010. In response to the announcement by the 

NRC Staff, the Board clarified that the earliest that new or amended contentions need be 

filed will be at some point in federal fiscal year 2011. (Transcript of Pre-Hearing 

Conference, page 164, lines 10 to 25 and page 165, lines 1 to 13.) 

On September 23, 2009, a document titled “Joint Submission of Proposed Case 

Management Order #2” was filed with the Board. The proposed order provides on page 2 

that Phase I discovery will commence on “[A]ll safety and miscellaneous contentions 

concerning issues that relate to either SER Volume 1 or 3” (first bullet) and on “[A]ll 

environmental contentions (other than those involving DOE’s additional groundwater 

analysis) that relate in some manner to SER Volume 1 or 3” (second bullet).  

Although the proposed order requests that discovery on environmental 

contentions involving the additional groundwater analysis be deferred, page 1 of the 

Appendix to the proposed order shows that discovery on JTS-NEPA-004 will proceed in 

Phase I. JTS-NEPA-004 is a groundwater-based contention.  (The allegations in JTS-

NEPA-004 are very similar to those in INY-SAFETY-001.) 

A primary purpose for deferring discovery on groundwater-based NEPA 

contentions is that the supplemental groundwater analysis to be released by NRC Staff 

may give rise to amendments of existing contentions or to the filing of new groundwater-
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based contentions. Consequently, as requested in the proposed order, it is logical to 

postpone discovery on the groundwater based NEPA contentions until after the release of 

the supplemental analysis. For that reason, discovery on JTS-NEPA-004 should be 

deferred to the next phase of these proceedings. 

Under the proposed order, discovery on groundwater-based NEPA contentions is 

postponed until the next phase of the proceedings, but discovery on groundwater-based 

safety contentions will commence in Phase 1.  If discovery proceeds on the groundwater-

based safety contentions in Phase I, discovery on the County’s groundwater-based NEPA 

contentions will effectively be forced to take place during Phase I because Inyo County’s 

groundwater based safety contentions and the County’s groundwater-based NEPA 

contentions are almost identical.  

The supplemental groundwater analysis that will be released by the NRC Staff is 

equally relevant to groundwater-based safety contentions. For the same reasons that the 

Board is being requested to defer discovery on groundwater-based NEPA contentions, 

this motion requests that the Board also defer discovery on groundwater-based safety 

contentions until after release of the supplemental groundwater analysis.  

Pursuant to 10 C.F.R. § 2.323(b), on September 24 and 25, 2009, the undersigned 

counsel, via email, contacted counsel for DOE, the other parties in this proceeding, and 

Lincoln and Eureka Counties as Interested Governmental Participants to resolve the 

issues raised by this motion. All counsel have indicated that they have no objection to the 

motion. 
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CONCLUSION 

 For the reasons discussed above, it is requested that the joint motion to withdraw 

two groundwater-based safety contentions (INY-SAFETY-001 and INY-SAFETY-002) 

and one groundwater-based NEPA contention (JTS-NEPA-004) from discovery during 

Phase I and to order that such contentions be litigated together with the other 

groundwater-based NEPA contentions in the next phase of these proceedings be granted. 

 
Respectfully submitted, 
 
 
/Signed electronically by/ 
Greg James 
Counsel for the County of Inyo 
710 Autumn Leaves Circle 
Bishop, California 
Telephone: 760-873-6838 
Facsimile:   760-873-7095 
Email: gregjames@earthlink.net 
 
 

Dated at Bishop, California 
this 28th day of September, 2009 

 

CERTIFICATE OF COUNSEL 
PURSUANT TO 10 C.F.R. § 2.323(b) 

 
 I hereby certify that on September 24 and 25, 2009, I contacted counsel for all 
parties and Lincoln and Eureka Counties (as Interested Governmental Participants). The 
initial contact was via email with a follow-up contact via email. No party or Interested 
Governmental Participant opposed the motion.  
 
/Electronically Signed by/ 
 
 
Greg James 
September 28, 2009 
 

mailto:gregjames@earthlink.net
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CERTIFICATE OF SERVICE 
 

 I hereby certify that copies of the “JOINT MOTION BY THE COUNTY OF INYO 
AND THE JOINT TIMBISHA SHOSHONE TRIBAL GROUP TO REMOVE THREE 

GROUNDWATER-BASED CONTENTIONS FROM DISCOVERY DURING PHASE I” 
in the above-captioned proceeding have been served on the following persons this 28th day of 

September, 2009, by Electronic Information Exchange.   
 
 
 
CAB 01      CAB 02  
Atomic Safety and Licensing Board Panel  Atomic Safety and Licensing Board Panel  
William J. Froehlich, Chair    Michael M. Gibson, Chair  
E-mail: wjf1@nrc.gov     E-mail: mmg3@nrc.gov  
Thomas S. Moore     Alan S. Rosenthal  
E-mail: tsm2@nrc.gov     E-mail: rsnthl@nrc.gov; axr@nrc.gov  
Richard E. Wardwell     Nicholas G. Trikouros  
E-mail: rew@nrc.gov     E-mail: ngt@nrc.gov  

CAB 04      CAB 03  
Atomic Safety and Licensing Board Panel  Atomic Safety and Licensing Board Panel  
Thomas S. Moore, Chair    Paul S. Ryerson, Chair  
E-mail: tsm2@nrc.gov     E-mail: psr1@nrc.gov  
Paul S. Ryerson     Michael C. Farrar  
E-mail: psr1@nrc.gov     E-mail: mcf@nrc.gov  
Richard E. Wardwell     Mark O. Barnett  
E-mail: rew@nrc.gov     E-mail: mob1@nrc.gov; mark.barnett@nrc.gov  
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Parties Served      E-mail Addresses  
Adams, Marta     madams@ag.nv.gov  
Andersen, Robert M.     robert.andersen@akerman.com  
Bailey, Annie     baileys@lcturbonet.com  
Barlow, Gregory     lcda@lcturbonet.com  
Barnett, Mark O.     mob1@nrc.gov; mark.barnett@nrc.gov  
Baughman, Mike      bigboff@aol.com  
Bauser, Michael A.     mab@nei.org  
Belete, Elene       ebelete@jsslaw.com  
Bell, Kevin W.      kwbell@energy.state.ca.us  
Berger, Michael     mberger@bsglaw.net  
Berkey, Curtis      curtis.berkey@abwwlaw.com  
Beutel, Theodore     tbeutel@eurekanv.org  
Bollwerk III, G. Paul     gpb@nrc.gov  
Borella, Edward     edward_borella@ymp.gov  
Borski, Laurie      lborski@nuclearlawyer.com  
Brooks, Felicia M.     fbrooks@ndnlaw.com  
Bupp, Margaret     mjb5@nrc.gov  
Carter, Lorraine     lcarter@captionreporters.com  
Cereghino, Stephen     stephen_cereghino@ymp.gov 
Chandler, Christopher     ccc1@nrc.gov  
Choate, Zoie      zchoate@co.nye.nv.us  
Colburn, Ross      rcolburn@ndnlaw.com  
Cottingham, Anne     awc@nei.org  
Crosland, Martha S.     Martha.Crosland@hq.doe.gov  
Curran, Diane      dcurran@harmoncurran.com  
Damele, Ronald     rdamele@eurekanv.org  
DiNunzio, Nicholas     Nicholas.DiNunzio@hq.doe.gov  
Dobie, Julie      jdobie@gklaw.com  
Dudley, Sherry      sdudley@co.nye.nv.us  
Durbin, Susan      susan.durbin@doj.ca.gov  
Eredia, Sally      seredia@ndnlaw.com  
Faglioni, Kelly L.     kfaglioni@hunton.com  
Farrar, Michael C.     mcf@nrc.gov  
Fitzpatrick, Charles J.     cfitzpatrick@nuclearlawyer.com  
Francis, Karin      kxf4@nrc.gov  
Fraser, Matthew     mfraser@harmoncurran.com  
Frishman, Steve     steve.frishman@gmail.com  
Froehlich, William J.     wjf1@nrc.gov  
Gendelman, Adam S.      Adam.Gendelman@nrc.gov  
Gibson, Michael M.     mmg3@nrc.gov  
Giitter, Rebecca     rll@nrc.gov  
Gilman, Joseph      jsg1@nrc.gov  
Ginsberg, Ellen C.     ecg@nei.org  
Golshan, K. G.      kg.golshan@nrc.gov  
Gores, Jennifer A.     jgores@armstrongteasdale.com  
Gutierrez, Jocelyn     Jocelyn.Gutierrez@ymp.gov 
Hanna, Robert S.     rshanna@bsglaw.net  
Harrington, Arthur J.     aharring@gklaw.com  
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Hawkens, E. Roy     erh@nrc.gov  
Hearing Docket     hearingdocket@nrc.gov  
Heinzen, Steven A.     sheinzen@gklaw.com  
Hellstrom, George W.     George.Hellstrom@ymp.gov  
Hembacher, Brian     brian.hembacher@doj.ca.gov  
Horin, William      whorin@winston.com  
Houck, Darcie L.     dhouck@ndnlaw.com  
Irwin, Donald P.     dirwin@hunton.com  
James, Gregory L. Esq.     gljames@earthlink.net  
Johnson, Abigail     eurekanrc@gmail.com  
Kahn, Zachary      zxk1@nrc.gov  
Klevorick, Phil      klevorick@co.clark.nv.us  
Kriner, Jeffrey      jeffrey_kriner@ymp.gov  
LaPlante, Erica      eal1@nrc.gov  
Larimore, Patricia     plarimore@talisman-intl.com  
Lawrence, John W.     jlawrence@nuclearlawyer.com  
Leigh, Rovianne     rleigh@abbwlaw.com  
Lembke, Alisa      alembke@inyocounty.us  
Lenehan, Daniel W.     dwl2@nrc.gov  
Lewis, Linda      linda.lewis@nrc.gov  
List, Robert F.      rlist@armstrongteasdale.com  
Loveland, Bryce     bloveland@jsslaw.com  
Lynch, Susan      slynch1761@gmail.com  
Maerten, Daniel     Daniel.Maerten@caci.com  
Malsch, Martin G.     mmalsch@nuclearlawyer.com  
Martin, Circe      ogcmailcenter@nrc.gov  
Mathias, Linda      yuccainfo@mineralcountynv.org  
McRae, Ben      Ben.McRae@hq.doe.gov  
Meharg, Stephanie     smeharg@hunton.com  
Mercado, Michele     michele.mercado@doj.ca.gov  
Miras-Wilson, Rachel     rwilson@winston.com  
Montesi, Susan      smontesi@nuclearlawyer.com  
Moore, Thomas S.     tsm2@nrc.gov  
Mueller, Edwin      muellered@msn.com  
Murphy, Malachy     mrmurphy@chamberscable.com  
Nezhad, Cyrus      Cyrus.Nezhad@hq.doe.gov  
Niegemann, Brian     bniegemann@ndnlaw.com  
OCAA Mail Center     OCAAMAIL@nrc.gov  
Pak, Christina      Christina.Pak@hq.doe.gov  
Peebles, John M.     jpeebles@ndnlaw.com  
Pitchford, Loreen, LSN Coordinator   lpitchford@comcast.net  
Pitts, Jason      jayson@idtservices.com  
Poland, Douglas M.     dpoland@gklaw.com  
Putzu, Frank      frank.putzu@navy.mil  
Renfro, Hanna      hrenfro@gklaw.com  
Repka, David A.     drepka@winston.com  
Rhoan, Robert      rrhoan@ndnlaw.com 
Robbins, Alan     arobbins@jsslaw.com 
Roby, Debra     droby@jsslaw.com 
Rosenthal, Alan S.    rsnthl@nrc.gov ; axr@nrc.gov 
Rotman, Matthew    matthew.rotman@nrc.gov 
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Sullivan, Timothy E.     timothy.sullivan@doj.ca.gov 
Trikouros, Nicholas G.     ngt@nrc.gov 
VanNiel, Jeffrey D.    nbrjdvn@gmail.com   
Vazquez, Tameka    purpose_driven@yahoo.com 
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