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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

PA'INA HAWAII, LLC Docket No. 30-36974-ML

— N N N

(Materials License Application) ASLBP No. 06-843-01-ML

NRC STAFF’'S RESPONSE TO INTERVENOR’S MOTION FOR CLARIFICATION
OR RECONSIDERATION OF BOARD'S INITIAL DECISION

INTRODUCTION

The NRC Staff responds to Intervenor Concerned Citizens of Honolulu’s motion
for clarification or reconsideration of the Board’s August 27, 2009 Initial Decision in this
proceeding.’ In its motion the Intervenor asks the Board to clarify whether it is (1)
requiring the Staff to allow public comment on the forthcoming supplement to the Pa’ina
environmental assessment (EA) addressing the impacts of transportation accidents; (2)
requiring the Staff to revoke Pa’ina’s license; and (3) dismissing Pa’ina’s amended
environmental contention 5 without prejudice. To the extent the Board’s answer to any
question is “no,” the Intervenor asks the Board to reconsider its decision. While the Staff
believes the Board’s decision is sufficiently clear on each of the issues identified by the
Intervenor, the Staff does not oppose the Intervenor seeking clarification from the Board
on these issues. The Staff opposes the Intervenor’s requests for reconsideration,

however, for the reasons stated below.

! “Motion To Clarify Or, In The Alternative, For Reconsideration In Part Of The August 27, 2009
Initial Decision” (September 8, 2009). The Staff was served with the Intervenor’'s motion on
September 9, 2009. Accordingly, the Staff's response is timely filed under 10 C.F.R. § 2.306.



BACKGROUND

The Board issued its Initial Decision on August 27, 2009. The Board found that,
with respect to the vast majority of issues raised by the Intervenor in amended
environmental contentions 3 and 4, the Staff complied with the National Environmental
Policy Act of 1969, 42 U.S.C. §§ 4321 et seq. (NEPA), by taking a “hard look” at the
environmental consequences of licensing Pa’ina’s irradiator. The Board also dismissed
amended environmental contention 5, in which the Intervenor argued that Pa’ina’s
irradiator might cause significant environmental impacts and that the Staff must therefore
prepare an environmental impact statement (EIS).

Nonetheless, the Board concluded that the Staff must supplement the EA in
three areas. The Board ordered the Staff to further address (1) the impacts of accidents
that might occur during the annual transport of cobalt-60 sources to Pa’ina’s irradiator,
Decision at 51-52; (2) the alternative technology of electron-beam irradiation, Decision
at 100-02; and (3) alternative sites for the irradiator, Decision at 108. The Board
ordered the Staff to make its supplemental alternatives analyses available for public
comment, Decision at 102 and 108, but did not state whether or not the Staff would be
required to provide a public comment period on its supplemental analysis of
transportation accidents. Decision at 51-52.

DISCUSSION

l. Legal Standard for a Motion for Reconsideration

The threshold for reconsideration of a Board Order is high. Reconsideration is
not undertaken unless there are “compelling circumstances,” such as the existence of a
clear and material error in a decision that could not have reasonably been anticipated

and which renders a decision invalid.? In fact, when the rule for reconsideration was first

? Pacific Gas and Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage
Installation), CLI-06-27, 64 NRC 399, 400 (2006).
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published, the Commission stated that reconsideration is intended “only where manifest

injustice would occur in the absence of reconsideration, and the claim could not have

been raised earlier.”®

Motions for reconsideration will be denied where the moving party
fails to show that the Board made a material error of law or fact.*

Il. The Board Properly Declined to Order the Staff to Provide a Formal Public
Comment Period on Its Amended Transportation Accident Analysis

In its motion, the Intervenor states that the “Initial Decision is silent . . . on
whether the Staff must allow public comment on its forthcoming transportation accidents
analysis, and the Staff has interpreted that silence as meaning it can withhold that
analysis from public review.” Motion at 4. This is incorrect. The Staff reads the Board’s
decision as simply not addressing whether the Staff will have to circulate a draft of its
transportation supplement for public review. In other words, the Staff reads the Board’s
initial decision as holding neither that the Staff must circulate any draft supplement for
public review, nor that the Staff is excused from doing so.

The Staff draws this conclusion for two reasons. First, the Board addressed the
issue of transportation accidents at length in its Initial Decision and prescribed specific
measures for the Staff to take in preparing an EA supplement. Decision at 47-52.
Given the specificity of the Board’s directions, the Staff considers it unlikely that the
Board inadvertently failed to tell the Staff that it must circulate the draft transportation
supplement for public review. Second, while the Board directed the Staff to circulate
draft supplements addressing the electron-beam alternative and alternative sites for

public comment, the Board did so because it found that the EA did not contain any

%69 Fed. Reg. 2182, 2207 (Jan. 14, 2004).

* Int'l Uranium (USA) Corp. (White Mesa Uranium Mill), LBP-97-14, 46 NRC 55, 59 (1997), citing
Cleveland Elec. llluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), CLI-86-7, 23 NRC
233, 235 (1986), Louisiana Power & Light Co. (Waterford Steam Elec. Station, Unit 3), CLI-86-1,
23 NRC 1, 6 (1986).



discussion of the merits of those alternatives.® Transportation accidents, however, were
mentioned both in the EA® and in the testimony of Staff witness Earl Easton. The Staff
therefore reads the Board’s discussion as acknowledging that the Staff could potentially
discharge its obligations under NEPA by discussing more specifically how its
conclusions regarding transportation accidents are supported by data that has already
been submitted in this proceeding or otherwise made publicly available. See Bering
Strait Citizens for Responsible Res. Dev. v. U.S. Army Corps of Eng'rs, 524 F.3d 938,
952-53 (9th Cir. 2008) (holding that when preparing an EA an agency “must provide the
public with sufficient environmental information, considered in the totality of
circumstances, to permit members of the public to weigh in with their views and thus
inform the agency decision-making process”).

Assuming the Board concluded merely that the Staff will not necessarily have to
circulate a draft transportation-related supplement for public comment, the Intervenor
has not given the Board sufficient reason to reconsider that decision. Because it is far
from clear that Ninth Circuit precedent requires the circulation of a draft EA
supplement—under Bering Strait, even an EA does not necessarily require a formal
public comment period—it cannot be said that the Board has made a material error of
law warranting reconsideration.” There is, in other words, simply no need for the Board
to issue a conditional order directing the Staff to circulate a draft transportation
supplement where the information underlying the Staff's forthcoming analysis may

already be reasonably available for public comment.

® In the case of electron-beam irradiation, the Board found that the parties’ evidentiary submittals
were limited to addressing whether or not the Staff was justified in removing this alternative from
consideration in the EA itself. The Board therefore found that it would be inappropriate to use this
evidence to supplement the “Alternatives” section of the EA. Decision at 100-02.

® See EA at C-11 (“Radioactive materials required for irradiators are transported in lead shielded
steel casks. These casks are designed to withstand the most severe accidents, including
collisions, punctures, and exposure to fire and water depths.”).

" White Mesa, LBP-97-14, 46 NRC at 59.



1. The Board Properly Declined to Order the Staff to Revoke Pa’ina’s License

The Intervenor also asks the Board to clarify that it meant to direct the Staff to
revoke Pa’ina’s license pursuant to 10 C.F.R. § 2.1210(c)(3). The Board was entirely
silent on this point, however, and the Staff takes that silence as a clear indication that
the Board did not direct the Staff to revoke Pa’ina’s license. As such, the Staff sees no
need for clarification from the Board on this matter.

Likewise, there is no need for the Board to reconsider this matter because the
Intervenor has not demonstrated that there are compelling circumstances warranting
reconsideration. In particular, the Intervenor has not met the burden for injunctive relief.
The Supreme Court has held that injunctive relief is “extraordinary” and “does not issue

as of course.”® “

[T]he bases for injunctive relief are irreparable injury and inadequacy of
legal remedies.”® The Intervenor has not demonstrated that either is present here.
Granting injunctive relief in this case would also be contrary to Commission
precedent. The Commission has held that injunctive relief is not automatic, but rather
that “there is no presumption that irreparable damage occurs whenever there is a failure
to adequately evaluate the environmental impact of a proposed project.”’® Moreover,
where “injury to the environment is ‘not at all probable,’ an injunction is not
appropriate.”"”
The Commission’s handling of the Diablo Canyon ISFSI case serves as an

example of how a facility may maintain its license while the NRC completes its NEPA

review. In Diablo Canyon, after the Ninth Circuit remanded the case to the NRC, the

& Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 542 (1987) (citing Weinberger v. Romero-
Barcelo, 456 U.S. 305, 311 (1982)).

® Diablo Canyon, CLI-06-27, 64 NRC at 401 n.9 (citing Amoco, 480 U.S. at 542).
.
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Staff developed an EA Supplement discussing the potential impacts of terrorism to the
proposed ISFSI. The Commission did not revoke Diablo Canyon’s license even though
the Intervenor in that case specifically asked the Commission to declare the license
“‘invalid.” The Commission and Third Circuit Court of Appeals have also held that a
power plant license could remain in place during remand proceedings involving an EIS."

Pa’ina has had a license since 2007. The Intervenor filed an Application for Stay
of the Staff's issuance of Pa’ina’s license in August 2007. Instead of finding irreparable
harm sufficient for a stay, the Board held that motion in abeyance and directed Pa’ina to
send monthly reports on the status of its lease negotiations, which Pa’ina has continued
to do, even after Board issued its Initial Decision."™ More recently, Pa’ina again stated
that it is waiting for the Staff to complete its EA process before it begins construction of
the irradiator.’ Thus, there is no danger of irreparable harm, and in fact, injury to the
environment is “not at all probable.”’® The Intervenor has not met the high standards for
reconsideration or for revoking Pa’ina’s license.

V. The Initial Decision Makes Clear that the Intervenor Is Not Foreclosed
from Filing Contentions in Accordance with the NRC’s Rules of Practice

The Intervenor asks the Board to clarify whether it intended to dismiss amended
environmental contention 5 “with prejudice.” Motion at 8-9. The Intervenor states that it
assumes the Board did not intend to do so, and that the Intervenor may again raise a
contention claiming an EIS is required should the Staff's analysis of transportation

accidents in the amended EA indicate that the agency’s action may have a significant

12 | imerick Ecology Action, Inc. v. NRC, 869 F.2d 719 (3rd Cir. 1989); Philadelphia Elec. Co.
(Limerick Generating Station, Units 1 and 2), CLI-89-15, 30 NRC 96, 100-01 (1989).

'3 Order (Temporarily Holding in Abeyance Stay Motion) (October 5, 2007).

" Licensee Pa’ina Hawaii, LLC's Opposition to Intervenor’s Motion to Clarify or, in the Alternative,
for Reconsideration in Part of the August 27, 2009 Initial Decision (filed September 8, 2009),
(September 18, 2009).

'* Diablo Canyon, CLI-06-27, 64 NRC at 401 n.9.
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effect upon the . .. environment.” Motion at 9 (citation and internal quotation marks
omitted.) The Intervenor further argues that, to the extent the Board intended to dismiss
amended environmental contention 5 with prejudice, the Board should reconsider its
decision. Motion at 9-10.

The Staff does not read the Initial Decision as foreclosing the Intervenor from
arguing that, based on information in any EA supplement, the Staff must prepare an EIS.
To the contrary, in footnote 484 of its Initial Decision the Board specifically states that
the Intervenor might challenge the Staff’'s amended EA by following the procedures
specified in 10 C.F.R. § 2.309. Decision at 109. Because it appears to be sufficiently
clear that the Board did not intend to limit the Intervenor’s ability to file new or amended
contentions in accordance with the NRC’s Rules of Practice, the Staff respectfully
submits that the Intervenor’s alternative motion for reconsideration is moot.

CONCLUSION

The Board should clarify that the Staff does not have to revoke Pa'’ina’s license,
that the Board did not order the Staff to circulate a transportation-related EA supplement
for public comment, and that the Intervenor can file new or amended contentions
challenging any EA supplement as permitted under 10 C.F.R. § 2.309. The Board
should deny the Intervenor’s motion for reconsideration because it does not meet the
high standards set forth in Commission precedent.

Respectfully submitted,

/RA/

Michael J. Clark
Molly L. Barkman
Counsel for NRC Staff

Dated at Rockville, Maryland
this 21% day of September, 2009
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