September 24, 2009

MEMORANDUM TO: Mark R. Shaffer, Director
Division of Intergovernmental Liaison and Rulemaking
Office of Federal and State Materials and Environmental
Management Programs

FROM: Richard P. Correia, Director/RA/
Division of Security Policy
Office of Nuclear Security and Incident Response

SUBJECT: USER NEED MEMORANDUM - DEVELOPING RULEMAKING
FOR ADVANCE NOTICE TO NATIVE AMERICAN TRIBES OF
CERTAIN RADIOACTIVE WASTE SHIPMENTS

The Office of Nuclear Security and Incident Response (NSIR) requests that the Office of
Federal and State Materials and Environmental Management Programs (FSME) conduct a
rulemaking to incorporate updated advance notification requirements for the secure transport of
spent nuclear fuel (SNF) and high level waste (HLW) into the Code of Federal Regulations.
This request is based on common defense and security concerns and would be compatibility
category “NRC” (Nuclear Regulatory Commission).

NRC regulations require licensees shipping certain radioactive waste shipments (per Title 10 of
the Code of Federal Regulations (CFR) 71.97 and 10 CFR 73.37) to inform State governors of
such shipments passing through or across the boundary of the State. The regulations do not
require notification of Native American Tribes of these types of shipments passing through
Tribal lands. In addition, schedule information for spent fuel shipments in excess of 100 grams
net weight irradiated fuel is designated Safeguards Information under 10 CFR 73.22(a)(2) and
Safeguards Information may only be provided to persons listed in 10 CFR 73.59. However,
tribal officials are not listed in 10 CFR 73.59. It is noted that the Department of the Navy and
the Department of Energy provide advance notice to Tribal governments of waste shipments
through their territories.

In November 1999, the staff provided an advance notice of proposed rulemaking (ANPR)
(SECY-99-258) on this issue to the Commission. The ANPR Commission paper solicited
information on the preparation of a list of tribal contacts, notification of tribes, minimizing
licensees’ administrative burden, and identifying the location of tribes along shipment routes.
The Commission approved the ANPR on November 30, 1999, and in February 2001, the staff
provided the Commission with a rulemaking plan (SECY-01-0021) for 10 CFR Parts 71 and 73.
The rule would require licensees to notify federally recognized Native American Tribes of certain
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radioactive waste shipments, including SNF, before transporting such shipments across Tribal
lands. The rulemaking plan also recommended exempting Tribal officials from the fingerprinting
requirements.

The Commission approved the rulemaking plan by negative consent in February 2001.
However, on October 25, 2001, the staff informed the Commission of its intent to suspend this
rulemaking effort, to permit the staff to focus on higher-priority tasks as a result of the events of
September 11, 2001. With the SNF transportation security rulemaking now underway, this is
now the appropriate time to address this complimentary rulemaking effort.

The goal of this rulemaking is to extend the provisions for advance notification of SNF and HLW
shipments to Federally recognized Native American Tribes. This action would further Federal
efforts to consult and coordinate with tribal governments with regard to Federal affairs that are
of concern to them, in recognition of the right of Native American Tribes to self-government,
thereby supporting Tribal sovereignty and self-determination. The updated advance notification
requirements align with our mission to protect public health, safety, and the environment;
promote the security of our nation; and provide for regulatory actions that are open, effective,
efficient, realistic, and timely.

Interested stakeholders for this transportation security rulemaking include the public, Congress,
licensees, other Federal Agencies, and particularly Native American tribes.

Based on discussions with FSME staff, and after consideration of the Rulemaking Common
Prioritization Table, the rulemaking process should start no later than October 2009. NSIR will
provide technical expertise regarding the requirements for access to, and management of,
Safeguards Information, as well as requirements associated with the advance notice of spent
fuel shipments. NSIR does not, however, have the expertise with regard to identifying Native
American Tribal lands, interacting with Native American Tribal Governments, or compiling
contact information for Native American Tribal Governments. Before this rulemaking was
suspended, the working group identified a need for a database (or resource) for licensees to
use to identify and notify Native American Tribal Governments of spent fuel shipments. NSIR
requests that FSME carry out these tasks. This rulemaking effort falls under RM 501, “Spent
Fuel Shipment, Tribal Notification of, Parts 71 and 73,” and is designated as medium priority.
Currently, NSIR has budgeted 0.1 full time equivalents in Fiscal Year 2010 to support the
rulemaking and guidance development effort.

The updated rulemaking plan, attached to this memorandum, is provided as the technical basis.

Enclosure:
As stated



M. Shaffer -2-

radioactive waste shipments, including SNF, before transporting such shipments across Tribal
lands. The rulemaking plan also recommended exempting Tribal officials from the fingerprinting
requirements.

The Commission approved the rulemaking plan by negative consent in February 2001.
However, on October 25, 2001, the staff informed the Commission of its intent to suspend this
rulemaking effort, to permit the staff to focus on higher-priority tasks as a result of the events of
September 11, 2001. With the SNF transportation security rulemaking now underway, this is
now the appropriate time to address this complimentary rulemaking effort.

The goal of this rulemaking is to extend the provisions for advance notification of SNF and HLW
shipments to Federally recognized Native American Tribes. This action would further Federal
efforts to consult and coordinate with tribal governments with regard to Federal affairs that are
of concern to them, in recognition of the right of Native American Tribes to self-government,
thereby supporting Tribal sovereignty and self-determination. The updated advance notification
requirements align with our mission to protect public health, safety, and the environment;
promote the security of our nation; and provide for regulatory actions that are open, effective,
efficient, realistic, and timely.

Interested stakeholders for this transportation security rulemaking include the public, Congress,
licensees, other Federal Agencies, and particularly Native American tribes.

Based on discussions with FSME staff, and after consideration of the Rulemaking Common
Prioritization Table, the rulemaking process should start no later than October 2009. NSIR will
provide technical expertise regarding the requirements for access to, and management of,
Safeguards Information, as well as requirements associated with the advance notice of spent
fuel shipments. NSIR does not, however, have the expertise with regard to identifying Native
American Tribal lands, interacting with Native American Tribal Governments, or compiling
contact information for Native American Tribal Governments. Before this rulemaking was
suspended, the working group identified a need for a database (or resource) for licensees to
use to identify and notify Native American Tribal Governments of spent fuel shipments. NSIR
requests that FSME carry out these tasks. This rulemaking effort falls under RM 501, “Spent
Fuel Shipment, Tribal Notification of, Parts 71 and 73,” and is designated as medium priority.
Currently, NSIR has budgeted 0.1 full time equivalents in Fiscal Year 2010 to support the
rulemaking and guidance development effort.

The updated rulemaking plan, attached to this memorandum, is provided as the technical basis.

Enclosure:
As stated

DISTRIBUTION:

DSP r/f

RidsNsirMailCenter Resource

ADAMS ACCESSION NO: ML092640425 * See previous concurrence

Office

FCTSB/DDMS/DSP/NSIR

FCTSB/DDMS/DSP/NSIR

DDMS/DSP/NSIR

DSP

Name

M. Kelly*

M. Spencer*

M. Layton*

R. Correia*

Date

9/22/09

9/23/09

9/23/09

9/24/09

OFFICIAL RECORD COPY





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


